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amnenitim Reports from Washington are to the effect that there 
the Bank Act. are plans afoot to amend the National Bank Act 
next winter, so as to extend the business functions 
of the banks to enable them to compete with the trust companies. The 
plea is made that the banks cannot prosper under the present law, which 
prohibits their taking certain business, which therefore goes to the trust 
companies. It would be deplorable to have the pending question of 
general banking reform complicated by having more patchwork legisla- 
tion introduced, even if, as is reported, the Treasury officials favor it. 
The result is certain to be a postponement of the general reform ; it is 
not conceivable that the Treasury officials will be willing to assume re- 
sponsibility for such a postponement. We have had too many such ex- 
periences heretofore; the patchwork legislation has always been utilized 
to delay comprehensive correction of the system. Is it possible that 
we can never learn through our experiences? The politicians would be 
only too glad to have an excuse to shelve the question for another de- 
cade; to give them any such opportunity would mean the loss of all the 
work that has been done. 


Alteged Neea ‘The lines upon which the Bank Act is to be amended 
Therefor. are: permission to open branches, the power to create 
acceptances, the privilege of making real estate loans; 

all of these extensions of functions are certain to arouse opposition ; 
some of the reasons therefor have been pointed out in a paper by Mr. 
A. J. Frame, which is discussed on other pages of this issue of the 
JouRNAL; branch banking and acceptances are especially opposed by this 
prominent country banker; real estate loans would be objected to by 
very many others, if not by him also. Whence comes this desire for ex- 
tension? Is it real, or merely academic? The fact is that the greater 
part of the competition which a majority of the national banks encounter, 
comes from the state banks and not from the trust companies. But the 
national banks have, judging by their dividend payments, stood the com- 
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petition very well. In 1910 the average rate of dividends paid by all 
national banks was 10.98% and that paid by all state banks was 10.61 %; 
trust companies paid 12.61 %. This does not look like crowding the na- 
tional banks out, particularly when it is borne in mind how far the state 
banks have the field in the small places, with their low capital require- 
ments of average $15,000. To branch banking in particular, the Treas- 
ury officials will find that the country is almost overwhelmingly opposed, 
particularly because it would interfere with the little local state banks, 
which have helped so potently to build up the country sections. It is not 
generally known that there are fully 6,000 of these small corporations 
with capital under $25,000 cash, scattered throughout the country sec- 
tions. They have come to stay. 


The Monetary While much may be said in favor of branch banking, 
Commission. the discussion would remain academic because the 

country does not want it. The National Monetary 
Commission after studying the subject, confined itself to the suggestion 
that national banks be allowed to have branches only in the cities where 
located ; and even this has been strongly objected to. All designs to 
have patchwork laws should be put aside vigorously now, since Congress 
has finally had the courage to order the Monetary Commission to report 
by next January at the latest, and provided for its dissolution in March. 
So that we have every reason to expect a concrete plan for comprehen- 
sive legislation presented then, and need consider no minor propositions. 
Following the action of Congress, Senator Aldrich called a session of the 
Commission at once to resume work, and two members of the body re- 
signed from it, which also helps the cause. Henceforward the Commis- 
sion should be forcibly reminded that it has serious work on hand and 
that it is imperative to keep at it and waste no more time. If there are 
any more members who shirk their work, or cannot give it proper atten- 
tion, they should get out. There is no justification for mere drones in 
the body; there is work to be done in earnest. 


The Case ot ‘he Government at Washington has not yet reached 
the City Bank. a satisfactory conclusion on the subject of regula- 
lation of such corporations as the National City 

Company, the alleged holding company for the National City Bank of 
New York. There is ground for the belief that the Attorney General 
and Secretary MacVeagh differ as to the legal status of the organiza- 
tion, and the determination of the question involved is held up by 
President Taft. It appears that the bank had in various ways accumu- 
lated a considerable amount of securities, including bank stock, which 
it was thought desirable to take out of the bank and place in the custody 
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of the holding company organized under the law of the state of New 
York, by practically the same persons who control the bank. The same 
thing substantially had been done by the First National Bank of New 
York City, some years ago; but of course the action by the City Bank, 
aroused the attention of those who are always looking for evidence of 
‘“a money trust,’’ and the matter was stirred up so much that the 
Government had to take notice of it. Hence the present situation, which 
has caused a division of opinion in the President’s cabinet. 


The Attitude ot Secretary MacVeagh seems to be bound rather 
the Treasury. closely by the acts of his predecessors. A number 

of years ago, national banks, among which the two 
New York City banks named were leaders, took up the business of 
dealing in securities; bond sales were advertised and they bought stocks. 
The Treasury interposed no objection thereto, although in prior years 
it was not regarded a proper business for national banks. In fact the 
Supreme Court held (92 U.S. 122; 167 U. S. 362) that a national bank 
can not deal in stocks, the prohibition being implied by the omission to 
grant the power. Other courts have held that national banks may not 
engage in the business of selling bonds or stocks as brokers or agents 
or on commission. The first law creating national banks (Currency 
Act, 1863) specifically prohibited the purchase or holding of stock of 
any incorporated company; but this was omitted in the 1864 law which 
is the present Bank Act. On the other hand the courts have held that 
the powers of banks are limited to those specifically granted and those 
necessarily incidental. Notwithstanding these judicial views the Treas- 
ury Officials permitted such transactions in years gone by. 


Secretary MacVeagh’s He organization of subsidiary or collater- 
Dilemma. al companies, to undertake this part of the 
business, was therefore the natural way 
out of a difficulty, into which the banks had led themselves. By so do- 
ing the banks would appear to have shown a desire to comply with the 
view of the law as to their powers expressed by the highest court. It is 
difficult to see how this action can be improper if the practice referred to 
is not; but, on the other hand, if a national bank may deal in bonds and 
stocks and may purchase and hold stocks, what need is there for a sub- 
sidiary company to take over the business. To decide that the formation 
of such a company, in the manner and for the purpose stated, is wrong, 
obviously puts the stamp of impropriety upon the prior action of the bank; 
and this is probably not agreeable to the Treasury officials, and creates 
a dilemma for Secretary MacVeagh. The result of the study of the 
subject by the three high officers of the Government will be looked for 
with much interest. 
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Corporations Owning The other side of the question is whether 
Bank Stock. corporations should be allowed to own shares 
in national banks. In many states, particu- 
larly New England, the laws provide that savings banks may invest in 
national bank stock: in some, the amount which may be held is limited. 
Since the New England savings banks are nearly all mutual concerns, the 
question arises how can they in case of failure of the national bank, make 
good when the double liability of shareholders becomes operative. The 
same thing applies to such holdings by other corporations ; and the Treas- 
ury officials have asked Congress repeatedly to amend the law to prevent 
this, but in vain. There are one or two instances where national banks 
are owned entirely by corporations. This point is obviously involved in 
the question before Secretary Mac Veagh. 


Cotton Bills The question relating to the guaranteeing of bills of 
of Lading. lading for cotton exported, called for by British bank- 
ing interests on account of the fraudulent transactions 
a few years ago, still remains unsettled. The foreign bankers have de- 
termined to establish a bureau of verification in New York City, and this 
seems satisfactory to the handlers of the bills of exchange for cotton in that 
city; New Orleans interests protest, however, that this would operate 
discriminatingly against other cities, particularly their own, and cause 
some delays. ‘The further argument that it is a reflection upon the busi- 
ness which in along series of years has shown only two instances of fraud, 
is hardly to the point; nor can the Southern bankers afford to stand 
upon the assertion that the proposed practice will produce laxity; for 
since there is an evil, it must be corrected. The validation by the rail- 
way companies which was adopted last year, is not regarded quite enough 
by the foreigners, and Congress has failed to act upon the corrective leg- 
islation pending before it. 


Verification the The verification office to be established by the 
Logical Method. foreign bankers is a simple and effective device ; 

they take the responsibility themselves; but, of 
course, the procedure in no wise protects those who handle the docu- 
ments before they reach New York, nor does it help in any but foreign 
transactions. But the question arises whether there can be any well- 
founded objection to the foreigners satisfying themselves, at their own 
cost, as to the validity of paper which they are to purchase, in view of 
the fact that some of them lost a good deal of money by fraudulent bills. 
In other words, if they want such a scrutiny and will do it all themselves, 
it would appear that they are at perfect liberty to do it in their own 
way. It is obviously up to our shippers, factors and bankers to furnish 
them with paper that will pass the scrutiny, otherwise they will not pay 
out money onit. It is merely a case where the purchaser insists upon 
seeing that he is getting what he pays for. This is usually looked upon as 
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a common-sense precaution, and the present position of the purchasers 
appears entirely logical; their former one, asking guarantees, was not. 


Dissolution ot Progress is being made in the work of preparing the 
the Trusts. oil and tobacco trusts for the dissolution decreed by 
the Supreme Court; the Standard Oil Company’s pro- 

gram is already presented for consideration. There are several inter- 
esting features in its terms,made necessary by the fact that the decree con- 
templates the division of the shares of the constituent companies among 
the shareholders of the main company pro rata. There are 1,000,000 
shares of the main company and where a subsidiary company has 
$10,000,000 capital the process is quite simple ; but where, as is the case, 
the main company owns only $999,700 of the stock of a subsidiary, the 
allotment to each shareholder is 99.97 cents par value; or, in the case 
of the smallest of the subsidiaries, capitalized at $110,000, of which 
$71,480 is owned, the allotment is 7.14 cents. Of course the apparent 
difficulty can readily be adjusted by cash allowances, but the method of 
doing this is to be determined. The market value of such infinitesimal 
interests in the subsidiaries, when a shareholder has only one or two 
shares, is also an interesting point ; so too the distribution of dividends 
thereon. Considerable amusement has been caused by those circum- 


stances, and sharp-witted newspaper writers have put all sorts of funny 


hypothetical questions as to the probable consequences to follow. 
What win The real point developed is that to which we directed at- 
it Effect? tention immediately after the handing down of the decis- 
sion. A majority of the stock of the Standard Oil Com- 
pany is owned by a few persons,—13 out of the 6,000 shareholders of 
record. These accordingly receive a majority of the shares owned in 
each of the constituent companies, thus obtaining control in almost all 
of them; there are three or four small and unimportant companies in 
which the holdings of the main company are not large enough to assure 
control; but in the others of the thirty-three control is absolute. Is it 
reasonable to expect that this common ownership of control of the pro- 
perties will materially alter the policy prevailing as to the conduct of 
business? There can manifestly be an approximate similarity of busi- 
less procedure without the implication of combination in restraint of 
trade. The anti-trust law will thus have been carried out in the letter, 
yet in fact prove ineffectual. If, then, there shall arise further causes 
for complaint, other legislative action must be taken, because the remedy 
under the existing law has been exhausted. It does not follow that there 
will be reason for such further action; yet, as one commentator says, 
human nature is not altered by the law or its interpretation. Hence, 
suggestions are already being made as to how the problem shall be solv- 
ed; corporation managers assert that, as it stands, the anti-trust law will 
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prevent their doing business, and are praying for relief. Chairman Gary 
of the Steel Trust frankly proposes Government supervision as the sole 
means of doing justice to all, admitting that this may involve the reg- 
ulation of prices, just as railway supervision now means regulating trans- 
portation charges. This will appear to some quite socialistic; but it 
must puzzle a good many to learn that those who have been regarded 
arch-capitalistic advocates should favor such a policy; and to cap the 
climax, Mr. George W. Perkins proposes to devote his life to the work 
of adjusting the difference between labor, capital, investor, producer 
and consumer. It does not follow that because a man for, say, twenty 
years, followed a line such as Mr. Perkins has, he may not be entirely 
capable of undertaking work upon a totally new iine, apparently antag- 
onistic. 
Ss 


Banks Preparing The New York stock market has, during the past 
for Crop Needs. month or so, served as an exhibit of the influence 

and power of the banks, when they co-operate to 
strengthen the general financial position, in order to avoid disturbance to 
thecountry’s general business. They began in July looking ahead to the 
usual Autumn demand for cash to move crops, to curtail their liabilities 
and re-enforce their reserves, so as to be as strong at least as last year 
in their cash means. To accomplish this it was requisite that the com- 
mitments of the speculative interests in the stock market be materially 
reduced. Accordingly a liquidating movement was inaugurated, under 
which the market prices of shares, regarded too high, were forced down 
an average of ten points, and all attempts to inflate prices were strenu- 
ously discouraged. The result shown in net figures isas follows: Since 
July 8th to August 26, the clearing house banks reduced loans by $71,- 
429,000, deposits by $44,586,000 ; increased cash reserves by $14,518,000 
with a resulting surplus reserve above the 25 per cent. limit of $35,- 
058,000, which is now available for the crop needs. 


Further Requirements This amount is not sufficient to finance the 
to be Met. crop movement; and it is as yet fully 
$15,000,000 below the sum available at this 

date last year. The net drawing on reserves then aggregated $70,789,000 
between August 20, 1910 and November 12, 1910, presumably for the 
crop movement; the probabilities are, therefore, that the banks will 
have to double their available supply of cash, this year, which can be 
done either by a further curtailment of loans to the speculative market 
or an importation of gold; unless the Treasury is inclined to increase 
its deposits with banks. This latter could be done very easily, since 
the net cash balance actually in the Treasury offices is now $83,000,000; 
whereas $50,000,000 is an ample working balance for any purpose. The 
banks are provided with the requisite bonds to obtain the amount of 
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Government deposits indicated, which would probably be sufficient to 
meet the needs for the autumnal financing. 


BANKING LAW. 


Deposit in The increase in recent years in the number of decisions 

Two Names. _ involving deposits in two namesis worthy of more than 

passing notice. It indicates that these accounts are 

indifferently opened and that the depositors, in placing their money in a 

two-name account, act with a disregard of the principles of law which 
apply. 

The depositor presumably acts without advice, though in some cases 
it has appeared that, before opening the account, the depositor sought 
the advice of an official of the bank in which the money was placed. In 
all probability the theory upon which the depositor proceeds is that he 
may do as he pleases with his own money. There can be no doubt 
about the soundness of this doctrine. But the depositor must not for- 
get that, once he has “ done’’ something with his money, he may not 
always be able to undo his act. That is, he may do as he pleases with 
the money while it is his, and, among other things he may give it away. 
But, once he has given it away, it becomes the money of the person to 
whom it is given and the depositor is no longer in a position to do as 
he pleases with it. 

The most recent case which illustrates the point we are making is 
Mulfinger v. Mulfinger, decided by the Court of Appeals of Maryland, 
and printed on page 739 of this issue. Eva M. Mulfinger was the de- 
positor and she had several thousand dollars standing to her credit in 
different savings banks. She caused the deposits to be transferred to 
her credit “in trust for herself and Maggie M. Mulfinger, joint owners 
subject to the order of either, the balance at the death of either to belong to the 
survivor.”’ 

Maggie M. Mulfinger was a granddaughter of the depositor. The 
form of the deposit alone might not have been enough to vest the grand- 
daughter with title to any part of the money. Butit appeared that some 
of the money was drawn out by the granddaughter and deposited to her 
own credit. And it further appeared that the depegitor had made, to dif- 
ferent persons, declarations of her intention to benefit the granddaughter. 
There was evidence of a contrary intention, but altogether the court was 
of the opinion that the intent to give was sufficiently established. 

These facts came out when the depositor, having apparently suffered 
a change of heart in the matter, filed a bill against her granddaugh’er 
and the banks in which the money was deposited to the granddaughter’s 
credit, praying for a decree declaring the money to be the money of 
the plaintiff and requiring it to be paid to her. 

But, unfortunately for the depositor, she had been too successful in 
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the creation of the trust, and the court could not assist her in revoking it. 

There are cases where the depositor actually desires to create a trust 
or make a gift and where he dies without having changed his mind, but 
where the trust or gift fails because he has not taken the steps which 
the law requires. 

So, while it is true that a man may do as he pleases with his own 
money it is also true that the law prescribes the manner in which he 
must do it. And it is important to the bank depositor, before attempt- 
ing any legal experiments with his bank account, to make sure that the 
means which he adopts will accomplish the result which he desires and 
also that it will not accomplish one which he does not desire. 


SS 


Duress. If aman makes a note payable to his wife and, when sued 

by her, shows that she refused to let him have his clothes 
until he signed the note, does he make out a good defense on the ground 
of duress? This question was considered by the Appellate Court of 
Indiana in the recent case of Krouse v. Krouse, appearing in this num- 
ber of the JOURNAL. 

Duress is legally defined to be a condition which exists where one, 
by the unlawful act of another, is induced to make a contract or perform 
or forego some act under circumstances which deprive him of the exer- 
cise of free will. 

The question, therefore, was whether, under the circumstances, the 
husband was deprived of the exercise of free will. To follow the court 
intelligently in its argument it is necessary here to refer briefly to the 
facts. 

It seems that the husband, who was a lawyer, was indebted to his 
wife for money which she had loaned him. They were living in San 
Francisco at the time and they were driven from their home by the great 
earthquake and fire of 1906. Their goods luckily escaped destruction 
and the wife, being the first to return to their domicile, seized the hus- 
band’s clothes and held them as security for the payment of his debt. 
At the time he was wearing the apparel of a laboring man and, feeling 
that his appearance would jeopardize his law practice, he obtained the 
release of his professional garb by signing the note. 

It was held that the note was not signed under duress. ‘‘ We know 
of nothing,’* said the court, “‘which requires a man to wear good clothes 
in order to practice law, and if ever a lawyer could be excused for wear- 
ing old clothes, surely it would be after the San Francisco fire, when 
he would not be conspicuous by their wearing.’’ 

And it was not duress on the part of the wife for the reason that the 
retention of the clothes did not deprive the husband of the exercise of 
free will. If his clothes were wrongfully withheld he could have recover- 


ed them by legal process. 
— 
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of Dishonor. There are certain cases in which a notice of dis- 

honor need not be given to an indorser. The 
conditions under which a notice is dispensed with are set forth in the 
Negotiable Instruments Law. Oneinstance where notice is unnecessary, 
in order to hold an indorser, is the case wherein the instrument was made 
or accepted for the indorser’s accommodation. 

This provision is contained in section 115 of the Kentucky Negotiable 
Instruments Law and it has been construed recently in a decision by the 
Court of Appeals of that state. The case is that of First National Bank 
against Bickel, printed on a subsequent page. The note involved in 
the case was made by a corporation. It was indorsed by a person who 
was a stockholder in and a director of the corporation. ‘The proceeds 
of the note were used by the corporation. It was held that the section 
did not apply and that notice of dishonor to this indorser was not ex- 
cused. The note was not made for the accommodation of the indorser 
merely because the proceeds were used by a corporation in which he 
was a stockholder. ; 

There is a Tennessee case in which an apparently different conclu- 
sion was reached upon somewhat similar facts. In Mercantile Bank v. 
3usby, 120 Tenn. 652, 113 S. W. Rep. 390, it was held that a stock- 
holder of a corporation, who indorsed, before delivery, a note made by 


Notice 


another stockholder, to raise money for the corporation, was not entitled 
to a notice of dishonor because the instrument was really for his benefit. 


Negotiability ot /n the law of bills and notes no question is more 
Collateral Note. important or is more frequently met with than the 

question of negotiability. And it may be added 
that no question is capable of more puzzling situations than this same 
question of negotiability. 

Take, for instance, the note out of which arose the case of Holliday 
State Bank v. Hoffman, not long since before the Supreme Court of 
Kansas and to be found on page 759 of this issue. 

The note was payable six months after its date and contained every 
element of a negotiable promissory note. The difficulty with it was 
that it contained certain other elements which, it was claimed, destroyed 
its negotiability. 

The note set forth that there was attached to it a certain stock cer- 
tificate as collateral security. It went on to state as follows: 

‘If, in the judgment of the holder of this note, said collateral de- 
preciates in value, the undersigned agrees to deliver when demanded 
additional security to the satisfaction of said holder, otherwise this note 
shall mature at once. Any assignment or transfer of this note, or ob- 
ligations herein provided for, shall carry with it the said collateral 
securities and all rights underthisagreement. And I hereby authorize 
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the holder hereof on default of this note, or any part thereof, according 
to the terms hereof, to sell said collateral, or any part thereof, at public 
or private sale and with or without notice, and by such sale the pledgor’s 
right of redemption shall be extinguished.”’ 

The maker claimed that the note was given upon the false representa- 
tions of the president of the payee company. The holder, which was 
a bank, set forth that it was a holder in due course and that, therefore, 
the defense of fraud was not good as against it. To thisthe maker re- 
sponded that, because of the stipulation as to collateral security above 
quoted, the note was non-negotiable, and, the note being non-negotiable, 
the defense of fraud was good as against any holder. 

Kansas has adopted the uniform Negotiable Instruments Law and 
the provisions of that act govern in determining the negotiability of the 
note. Section 5258, Kan. Gen. Stat, 1909, declares: ‘‘An instrument 
which contains an order or promise to do any act in addition to the pay- 
ment of money is not negotiable. But the negotiable character of an 
instrument otherwise negotiable is not affected by a provision which au- 
thorizes the sale of collateral securities in case the instrument be not 
paid at maturity.’’ The question presented was whether the stipulation 
as to collateral security contained in the note came within the exception 
mentioned in the statute. 

It has been held in other cases that a recital that the maker has de- 
posited certain certificates as collateral, or a recital that on non-payment, 
the holder may sell the collateral and apply the proceeds to “* payment 
and necessary charges,’’ does not destroy negotiability. But it has been 
held in Wisconsin that a provision that the payee may sell certain ware- 
house receipts given as collateral, and if they depreciate in value may 
sell them before the note would otherwise become due, in which case 
the proceeds, less expenses, shall be applied in part payment of the debt, 
and that any deficiency shall become due forthwith, renders the instru- 
ment non-negotiable. In that case (Continental National Bank v. Wells, 
73 Wis. 332) the court said: ‘* We find that such alternative contract 
introduces two elements of uncertainty in the instrument, to wit: in 
the sum payable in case any sum become due before the time first speci- 
fied in the instrument, and in the time when the same shall so become 
due.”’ 

In the present case it was held that the stipulation in question, be- 
ing an agreement as to matters other than the payment of money, ren- 
dered the note non-negotiable. “* This is the stipulation,’’ said the court, 
‘by which the maker agrees to deliver, when demanded, additional col- 
lateral security to the satisfaction of the holder, in default of which the 
note shall mature at once. It would hardly be different if the note re- 
cited that it was secured by a chattel mortgage upon certain live stock, 
and contained an agreement that in case their value should depreciate, 
and the holder should deem the security insufficient, the maker would, 
on demand, execute and deliver to the holder a mortgage upon certain 
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real estate for such amount as would satisfy the holder, and that other- 
wise the note should mature at once.’’ 

The note was held to be non-negotiable for the further reason that 
the form of the stipulation rendered doubtful and uncertain the time 
when the note should become due. If, upon demand, the maker failed 
to furnish additional security to the satisfaction of the holder, the note, 
by its terms, would mature at once. 

It was argued that this is no different in principle from the pro- 
vision that default in the payment of any installment shall accelerate 
the maturity of the note. The negotiable instruments law itself ex- 
pressly declares that a negotiable instrument may contain provisions of 
this kind. The distinction between such a stipulation and the one in 
question lies in the fact that in the one instance the maturity is acceler- 
ated by the default of the maker alone, and the default is to consist in 
his failure to pay money. Here the maturity of the note is to be accel- 
erated by the failure of the maker to do something in addition to pay- 
ment of money, and both contingencies are made to depend upon 
something over which he has not the absolute control. It was within 
the power of the holder, by refusing assent to what the maker has done, 
arbitrarily to make the note due at any time between the date of its 
execution and six months thereafter. The effect of the stipulation was 
to have the timeof payment uncertain and indefinite. 

The question of negotiability is a most important one to banks. 
When a note is discounted by a bank it can never tell what may have 
transpired between the parties to the instrument. If the note is nego- 
tiable the bank need not interest itself in the circumstances under which 
the note was given, for personal defenses, good as against the payee, 
cannot be used against the bank. This decision points out the danger 
in dealing with paper which is not negotiable. For its own protection 
the bank is bound to know whether paper presented to it for discount 
is negotiable. For the bank assumes the risk, in case the paper is non- 
negotiable, of having its claim upon the instrument met by defenses of 
which it has no notice. 

—_ 


An Exception Forgery always, or nearly always, means trouble for 
to the Rule. the bank. If a bank pays a check on which the signa- 

ture of the drawer is forged the bank must make good 
the amount to the drawer, because from time immemorial banks have 
been presumed to know their depositors’ signatures. And, in general, 
the bank which pays a forged check to an innocent holder is not permitted 
to recover the money so paid. 

If the bank pays a check upon which an indorsement is forged it gains 
no title to the paper and cannot charge the amount to the drawer’s ac- 
count. It is refreshing, in the midst of all these rules throwing the bur- 
den of care and precaution upon the bank, to come across a case in which 
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the bank is protected in paying a check bearing a forged indorsement 
Such a case we find in S. Weisberger Co. v. Barberton Savings Bank 
Co., a late decision by the Supreme Court of Ohio, published in this 
number of the JOURNAL. 

The decision affirms that of the lower court, and the lower court de- 
cision will probably be recalled when the facts are stated. 

The plaintiff was a depositor in the defendant bank and both were 
corporations doing Lusiness in the village of Barberton, Ohio. The 
plaintiff, being indebted to Max Roth, 48 Walker Street, New York City, 
in the sum of $122.13, drew its check to its creditor for that amount. 
But the stenographer or other employee of the plaintiff charged with 
the duty of forwarding the check, not having his mind on his work, sent 
the letter containing the check to Max Roth, 48 Walker street, Cleveland, 
Ohio. As the court pointedly remarks: ‘‘ Bearing that address, the 
letter could not properly go to New York City, but could, and properly 
did go, to the city of Cleveland.’’ 

There was no Max Roth at that address in Cleveland; but the postal 
service, by diligent effort, managed to find a Max Roth on another street 
in Cleveland. This gentleman, not being asleep to his opportunities, 
accepted the letter and cashed the check, and in due course it was paid 
by the drawee bank. : 

It was held, as we have already intimated, that the bank was not 
liable to its depositor, because it was the depositor’s negligence which 
made possible the perpetration of the fraud. Ifthe letter had been pro- 
perly addressed and had been stolen by the forger, then the bank would 
have had no defense. But because the forger was enabled to commit 
the wrong through the carelessness of the depositor, the latter was held 
not entitled to throw the loss upon his bank, which acted innocently in 
the matter. 

Here we have a most equitable decision and one based upon most 
sound logic and reasoning. There certainly seems to be no valid ground 
for claiming that banks should be burdened with the losses which occur 
through the remissness of their depositors. 

And yet suppose that in this case the court had held against the bank 
and, in doing so, had said: ‘‘It is true that the mistake in directing 
the letter made possible the forgery of the payee’s indorsement, but, even 
in such case, we cannot cast the loss upon the drawer, because we would 
then be holding that the drawer was bound to presume that the person 
wrongfully obtaining possession of the check would commit a felony and 
forge the payee’s signature; there is no such presumption; in fact, the 
presumption is that men will do right rather than wrong.’’ What an- 
swer could we find to this reasoning ? 

We are merely pointing out what an uncertain science is the law 
and how difficult it is to know where we stand upon any legai proposition 
until the highest court has had its say. 





MODERN BANKING AND TRUST COMPANY 
METHODS. 


N the October Banxinc Law Journat will begin the first of a 
series of articles upon modern banking methods, which will prove 
the most practical and comprehensive treatment of the subject 

ever attempted. 

Previous works of this character have become somewhat out of 
date, first, because discount and deposit banking has undergone very 
considerable change during the past decade and second, because the 
advent of the trust companies in the field of general banking has 
added a feature which did not formerly exist. 

In this work, entitled ‘‘Modern Banking and Trust Company 
Methods,” the practice in up-to-date banking institutions of the classes 
named will be exhaustively set forth and discussed, with the main 
purpose in view of furnishing an educational manual of the highest 
practical value to those who wish to enter the field of business, to 
those now in it who desire to increase their usefulness and merit pro- 
motions, as well as to those occupying the higher positions of execu- 
tive managers. 

Every branch of the work, from that of the humblest position to 
the highest, will receive attention; the most advanced methods for 
handling the technical end of the business to save labor, increase ac- 
curacy and efficiency, and thus satisfy customers, will be explain- 
ed in a manner which will make it easy to acquire the best practice. 

This is assured because the author, Mr. William McC. Martin, 
an officer of the Mississippi Valley Trust Company of St. Louis, has 
had the benefit of years of practical experience both in banking and 
trust company management, meeting and solving the many questions 
which arise in the course of business. Having become a member of 
the bar before entering this field of work, he has the additional equip- 
ment required to understand and explain the legal bearing of the 
many acts required of bank officers and employees, and particularly 
of those in trust companies, which he has made a specialty. 

Mr. Martin is a graduate (and A. B.) of Washington and Lee 
University of Virginia, and of the law department of Washington Uni- 
versity of St. Louis, from which he obtained the degree of LL. B. 

During the eleven years of banking experience under most effi- 
cient, practical bankers, he not only made it his business to learn all 
that there was to be learned, but studied out new lines; and by his 
lectures on the subject before bank clerks and others, he has endeav- 
ored to spread the knowledge thus acquired, to help make banking 
practice better. These endeavors are now to be increased by the 
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publication of his experiences and knowledge in book form, so as to 
be accessible to a larger audience. 

The Banxinc Law Journat feels that it has reason for self-con- 
gratulation in having been chosen the medium through which the 
work is to reach the public, being fully satisfied that it is of a char- 
acter to meet the encomiums of all who are interested in and appre- 
ciate the subject. 

The opening chapters, the first of which is, as stated, to be pub- 
lished in our October number, will deal with ‘‘The Simplicity of Bank- 
ing and Its Evolution.” 

There survives much of the old-time viewthat banking is a myste- 
rious sort of business; the ancient bankers, like the alchemists and 
others, inculcated thisidea inthe public mind. This view is com- 
pletely dissipated by Mr. Martin, who illustrates the simplicity of 
the business so clearly that no further mystery remains. 

Historical references, brief but illuminating, will give the reader 
an interest in the subject at the outset; and as it is developed, by 
exhibiting the operations of the simple little bank, side by side with 
those of the largest types, the essential similarity of the business in 
all will be made clear. 

No department of work of the most highly developed organiza- 
tion will be overlooked; the evolution from the institution where 
one man is, practically, president, teller, book-keeper, messenger, 
etc., to that in which the division of labor is most extensive, has been 
more pronounced in the United States than anywhere else; and 
the fact that in some states one institution is allowed to engage 
in every one of the several classes of business (including safe 
deposit) makes such a comprehensive manual of methods of special 
value. 

The work is designed to be useful to the many educational insti- 
tutions where business methods are made part of the course of study 
of young men who desire to take up banking; and it will manifestly 
be of almost as much use to those who wish to engage in commercial 
lines, since banking is but the hand-maiden of commerce; and the 
more a business man knows about banking, the better equipped he 
is to conduct the financial end of his business. 

Simple as it is in essentials, there is yet in the average mind an 
impression that many complexities show themselves in experience; 
it is to the simplification of these apparent complexities that Mr. 
Martin addresses himself. 

As a necessary and useful appendix the operations of the clearing- 
house will be given a brief chapter; and the salient points touching 
the handling of negotiable instruments will also receive attention. 





OBJECTIONS TO THE NATIONAL RESERVE 
ASSOCIATION PLAN. 


By ANDREW J. FRAME. 
With Comments by MAURICE L. MUHLEMAN. 


HERE have been indications of a strong under-current of adverse 

t opinion among bankers anent the provisions of the National Re- 

serve Association plan, and also against some amendments there- 

of by the committee of the American Bankers’ Association. Some 

of the opinions are now being given voice in various ways. It is most 

satisfactory that these objections be published at this time, in order that 

the questions raised may be fairly considered and, if necessary, further 
modifications framed. 


The most comprehensive criticism yet produced is from that veteran 
fighter for sound money and safe banking, Andrew J. Frame of Wau- 
kesha, Wis. After giving high praise to our banking system asa whole, 
and the national system in particular, save only as to the inelasticity of 
the currency provision, causing suspension of cash payments and para- 
lysis of trade, he desires to have attention concentrated upon this one 


need. 

He is grateful to the National Monetary Commission for its work in 
submitting a plan for consideration; but he has rather severe criticism 
for the methods of the Bankers’ committee in pushing its amendments 
through the executive council in May by the ‘‘ steam-roller ’’ procedure. 
He then presents his objections, to which attention should be given. 
These may be catalogued under the following heads: 

1. Over-expansion of credit must be prevented. 

2. ‘‘ Acceptances ’’ as proposed, should be omitted. 

3. Branches of the Reserve Association are not desirable. 

4. The additional note-issues permitted should be heavily taxed. 

Upon the first point he calls attention to the impropriety of the change 
made by the Bankers’ committee in the original draft of the Monetary 
Commission; which instead of limiting rediscounts to paper “ arising 
out of commercial transactions,’’ substitutes : 

‘“such notes as the bank may have discounted for its customers, re- 
discounted for other banks or purchased through commercial paper 
brokers, the proceeds of which have been used for commercial, agricul- 
tural or industrial purposes.’’ 

This.amendment he regards most vicious, saying: 


‘“ In the name of conservatism, how can the live commercial paper, 
doubtless intended to be based on B’s-L and other paper of a quick 
liquid character, be stricken out, and substituted practically by the 
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bank’s whole port-folio? Is it relief in the day of trouble, or unlimited 
credit-expansion we seek ?’’ 


The proviso authorizing the purchase of acceptances by the Reserve 
Association, he regards as merely adding fuel to the fire, ‘‘ opening 
wide the doorto further easy methods of expanding credits.’’ 

His second point also touches the subject of over-expansion and may 
hence be considered with the first. Criticising the committee for strik- 
ing out the words “ properly secured’’ in the clause which gives na- 
tional banks the power to create acceptances, he goes further in his ob- 
jection to the practice, as follows : 


‘* With 15,000 millions of dollars of deposits in the banks of the 
United States; with a monumental pyramid of credit-expansion; with 
the opportunities for rediscounts by banks generally with their reserve 
correspondents not abridged in the least; with enlarged opportunities 
to rediscount with the National Reserve Bank, as heretofore noted; if 
conservatism is to be our watchword, how can we consent to allow na- 
tional banks generally to loan to their limit of assets, then loan their 
credit by accepting customer’s drafts on them, especially without se- 
curity, on the rubbery expression of ‘‘ commercial paper,’’ then permit- 
ting those customers to peddle such paper at their pleasure ? The very 
banks that ought not to do it, would be the very ones to go tothe limit. 
The bank of which I have the honor to be president, would respectfully 
decline and it would not keep its reserve with any bank practicing such 
non-conservative methods. Any thought that the live, legitimate paper, 
secured by B’s-L, etc., is not now promptly cared for under normal con- 
ditions, and will not be under abnormal, if we have a National Reserve 
Bank, is too remote for argument.’’ 


These strictures have considerable foundation; there is already a 
power of expansion that is too often improperly used. Yet Mr. Frame 
does not raise objections to the proposed rediscounting feature in gen- 
eral. He at least tacitly admits that banks should be enabled to take 
some of their paper and obtain currency therefor from the Reserve As- 
sociation. There can hardly be any question that every bank would 
have the same rights. Now while it is well to limit the methods by 
which this is to be done, the serious question is, How? And this is 
not answered, unless we assume that he regards the first provision re- 
ferred to, restored as before amendment, as proper and sufficient; the: 
provisions for acceptances to be cut out. 

We would thus have banks empowered only to rediscount short-time 
payer “‘‘arising out of commercial transactions.’’ This would hardly 
serve the purpose; and so it may be assumed that he would include the 
paragraph next in the plan (not mentioned by him), which permits 
paper up to four months maturity to be so used, if guaranteed by the 
local reserve association. How would it do then if the special dete noir- 
‘“ acceptances ’’ were so chained up that only reserve city banks, or 
million-dollar banks, could use them? They would prove very excel- 
lent devices in helping to build up our foreign trade, which is so desir- 
able an object to Mr. Frame. 

But the subject cannot be dropped here; the fact that over-expansion 
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of creditis so prevalent is a serious circumstance. There is thus a very 
grave defect in our system aside from the inelasticity of note-issues; 
liabilities are pyramided and reserves attenuated until we have the 
usual troubles. Does this not also need a curative? Will the redis- 
counting privilege alone serve as a cure, especially when the additional 
currency may be highly taxed ? 

The problem evidently is to provide the needed help without en- 
couraging the pyramiding processes, and in fact checking the latter. 
Unless the plan provides this it does not meet the requirements. Un- 
questionably, however, the limitation of features providing for credit 
expansion beyond needs, is wholesome, and Mr. Frame is quite right in 
calling attention thereto. But he is not providing for a cure by correct- 
ing only the “ inelasticity.’’ 

The next point touches the branch system proposed for the Reserve 
Asseciation, although the main argument is launched against branch 
banking in general. The only proposition on the latter line contem- 
plates branches of banks in the cities where located, and even this is 
not a part of the plan, so that it may be dismissed, and if it will help 
the cause the proposition might as well be abandoned. 

But, he asks, 

‘“Why are fifteen or any number of branches needed? If these 
branches are to do much business, then they must have very expensive 
outfits and able management cannot be inexpensive. If they doa large 
business, do they not enter into competition and tend to monopolize the 
present business of the reserve city banks? If they do small business, 
they are expensive and useless appendages. Would these not be the en- 
tering wedge to branch banking ?’’ 

‘' The country banks now, if entitled to it, can obtain rediscounts with 
their correspondent banks. To facilitate this, and for further relief, 
the country banks as well as all city reserve banks holding live paper, 
will have the right of rediscount withthe National Reserve Bank if or- 


ganized, and as outlined these functions clearly ‘‘are ample to meet all 
the reasonable requirements of business.”’ 


How any one can fear that branch banking in general will follow the 
provision of branches for the Reserve Association, passes understand- 
ing. Itis aspectral bogy. Mr. Frame forgets entirely that one pur- 
pose of the plan is to supersede the sub-treasuries, and have the Reserve 
Association do the Government business as well as other business. It is 
only equitable that the Government provide nearby depositaries ; there 
are none too many now, a fact which operates as a discrimination. 

From Washington down through the great South country, there is 
no Treasury office until New Orleans is reached; from the Mississippi 
to the Pacific lies an empire without such a facility. To the banks in or 
near sub-treasury cities, their location is an enormous advantage in 
the way of furnishing speedy and cheap transfers of currency: all the 
other points are without this privilege. This has been a frequent cause 
of complaint and constitutes an inequitable favoritism, which becomes 
a charge upon trade. Whatever instrumentality is employed to furnish 
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currency must be devised to give the greatest practicable measure of 
facility to obtain currency to a// of the people; not only to a part. 

Mr. Frame shows great concern for the banks, but he appears to have 
overlooked the people’s interests, which are in this case not entirely 
identical with those of the banks. The great purpose of having branches 
of the Reserve Association is to make speedy and cheap exchange for 
ths benefit of trade; this is, for example, the largest class of business 
done by the Imperial Bank of Germany, and has such far-reaching 
beneficent results, that the cost of branches is a picayune consideration 
in comparison. It need in fact be not much greater than is now paid 
for the sub-treasury service. It would be a serious dereliction on the 
part of the framers of the plan to omit the provisions for branches on 
account of the expense. 

The other objection, that there would be probable competition in the 
business of the reserve banks in the places where the branches are lo- 
cated, has force only if conditions arise which justify the competition. 
This may be carefully guarded in the plan; but as I have said in pre- 
vious comments on this point, if reserve city banks prove to be unrea- 
sonable in their treatment of their correspondents, the competition is 
obviously justified; otherwise it does not arise. In fact this is a matter 
that will adjust itself as it has in other countries. It should not be 
overlooked that the tendency to monopolistic influences would be vastly 
increased by having no branches; withthe Reserve Association acting 
only from Washington, for example, there could not be the knowledge 
of local conditions which is necessary for proper and equitable action. 
toward relief; there would never be the same degree of concern for 
local needs which the existence of branches would necessarily carry 
with it. 

With respect to the final objection raised, Mr. Frame again omits to 
consider some important features. He finds fault with the Bankers’ 
Association committee because of its suggestion that the extra notes to 
be issued by the Reserve Association should be free from tax; in this I 
agree fully. But the committee also suggests that if the notes are to be 
taxed, the tax should be regulated by the conditions as they exist, rather 
than at a fixed, arbitrary rate, determined by the amount of the issues, 
as is proposed by the Monetary Commission. 

Mr. Frame says: 

“Is not this theory illogical, and does it not lead to further inflation 
and over-credit-expansion? Let us see. 

‘“We now have national bank notes outstanding of over 700 million 
dollars, 200 millions uncovered legal tenders and 550 millions half fiat 
silver dollars. The political economists of the world all declare such 
issues excessive. Why permit more without penalizing their further 
issues ?”’ 

The plan contemplates the fixed emission of $700,000,000 to super- 
sede the present national bank notes. Now it is probably incontestable 
that this sum is now fully ample for all needs, and probably excessive; 
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but what Mr. Frame overlooks is that in five years from now the sum 
will be insufficient; to tie up trade to a fixed amount of currency for all 
time is illogical; to impose a heavy tax on any increase of the amount 
is practically such a tying up. 

Furthermore, if the plan is to be comprehensive, it should provide 
for the retirement of the greenbacks, and the substitution of Reserve 
Association notes; such an issue should not be taxed. 

Mr. Frame goes on to say: 

‘“ Such extraordinaay issues of currency should be so penalized by a 
heavy tax, that it would help us out of trouble when we are in one, and 
not so light as to help us into trouble when we are out of one. No tax, or 
a light one, clearly breeds inflation and over-credit-expansion, especially 
with our over-buoyant exuberancy. High interest rates the world over 
is the barometer and only panacea for over-expansion of credit. It is 
not a tax on commerce, but is the relief valve that keeps the boiler from 
exploding.’’ 

It is conceded that at certain periods and under certain conditions, 
the tendency to over-expansion can be checked only by some kind of 
penalization; and that the approved method is to raise the discount rate, 
either directly or by means of a tax on note-issues. The plan gives 
the Reserve Association the power to fix the discount rate directly, so 
far as its rediscounts are concerned; it would be as reasonable to arbi- 
trarily fix the discount rate in this provision—say at 5 per cent.—as to 
fix an arbitrary tax on the notes. The purpose in view is the same; 
and since no men are wise enough to arbitrarily fix, by law, the rate of 
discount, they are not wise enough to fix the tax rate on notes, upon 
which the discount rate naturally depends. To assume such wisdom 
is to go beyond reasonable bounds. 

Mr. Frame says: 

‘“ I know that some will claim that the officials should guard against 
over-expansion of credit. Which is preferable? A tax to raise interest 
rates, as in Germany, as an automatic panacea for inflation and undue 
expansion, or the refusal of officers running a bank, having an open 
door to easy currency issues with clamorous stockholders demanding 
rediscounts ? The National Currency Act, with its conservative re- 


strictions, is a bulwark for all conservatives, behind which affable de- 
clinations are effective.’’ 


I repeat, the penalizing must depend on conditions. The attempt 
to do so arbitrarily has not proved satisfactory even in Germany; not 
only have they found it necessary to tinker the law periodically to ob- 
viate the detrimental results,—increasing the volume of untaxed notes 
and suspending the tax at certain periods,—but the Imperial Bank ac- 
tually pays the tax at times without adding it to the discount rate; evi- 
dence of the defects in the plan. 

Over-expansion, the true evil to be met, is clearly the extension of 
credits beyond the limits supposed to be sound; reserve laws and laws 
restricting loans are presumed to control this, and it is, generally speak- 
ing, only when the principle underlying these laws is violated, that 
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danger is imminent. If these laws were uniform and if they were 
strengthened, and their enforcement certain, the danger would be ma- 
terially lessened. As it is, the non-conservative bankers have a large 
margin for improper expansion, and conservative bankers are not con- 
cerned sufficiently in the general welfare to forcibly intervene to put a 
stop to the improper business. 

When legislating for a nationalized system, as is proposed, this fact 
should be always in mind; it would be merely perpetuating an evil to 
overlook it and there is danger that the sound, conservative banker 
will be discriminated against if the non-conservative ones are to have 
identical privileges under the present conditions. The proposition to 
tax notes heavily is in effect penalizing conservative banking and legiti- 
mate trade through them, in order to furnish a questionable means of 
restricting the non-conservative bankers; and this seems to rest upon 
the theory that it is the only way to do it. 

I have always believed that the majority of our bankers prefer sound 
business and conservatism; I strenuously object to their being fined 
because inefficient laws, or the inefficient execution of good laws. do 
not root out the class of banking which is like that of the old ‘‘wild-cat’’ 
days. But I am quite certain that if the sound bankers were more 
energetic and public-spirited, they could have the evil corrected to a 
very large extent. 

Hence I am one of those who believe that a central regulator is ne- 
cessary; thatif the plan is wisely elaborated it will in its execution help 
materially to bring about such corrections; and it is for the reason that 
it seems hopeless to get uniformity in the fifty banking codes, and 
proper enforcement thereof, that such regulative functions must be 
provided by national law, carried into effect by local organizations 
which will know where the evil exists. Therefore I cannot subscribe 
to the sentiment implied in the following paragraph in Mr. Frame’s 
paper, referring to the Reserve Association: 

‘It is not its function to take part of the reserves of its stockholders, 
then use them to compete for loans at low interest rates, with those 
same stockholders. Its mission is to hold these reserves to quench fires 
in the day of pressure or distress and none other. Large profit is not 
its aim. It is not its mission to furnish capital to banks in normal 


periods, but to aid in moving crops, also to prevent cash suspensions in 
abnormal periods.’’ 


Reading between the lines it is fair to infer that he means to have 
no regulation of anything; the association is to be merely a dutiful ser- 
vant, doing the bidding of the individual banks, whether these be sound 
or not; we would thus have the status guo undisturbed, and over- 
expansion could goon. If that be the purpose we need no other legisla- 
tion except to extend the term of the Aldrich-Vreeland law indefinitely; 
it provides for all that he deems essential. 

But if this is to be the net result of the present agitation, if through 
the desires of the individual bankers to maintain such absolute indepen- 
dence that the black sheep are not to be restrained from putting the 
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whole country in distress periodically by their vicious practices, there 
is serious danger for the individual bank system. The cloud on the 
horizon is no bigger than a man’s hand; but the people, who have as 
yet been left out of the discussion, are not likely to endure for all time 
a status which accords to unscrupulous men among bank managers 
the power to deprive them of their property by precipitating panics. 
They would be lacking good sense if they permitted a system that pro- 
vides no effective protection against such confiscation to continue; and 
when individualism stands in the way of reform, it will have to go. 

Iam sure that Mr. Frame is as anxious to have the conditions 
corrected as I am; but he has permitted himself to take a nar- 
row view of the duties of bankers in this matter. He is too insistently 
opposed to regulation to correct the very evil which he pictures so 
graphically; under his plan recurrent panics are not eliminated by at- 
tacking the source, but at best he provides for alleviation only. Rotten 
concerns could be tided over in dangerous times to continue spreading 
rottenness. The rotten concern must not be touched because it has 
vested rights—individualism—to be rotten if it pleases. 

He does not say so, and would not admit it; but it is a logical infer- 
ence. He may say that rotten concerns come within the prohibition of 
the law; butdothey? In fact they usually go on until they burst and 
the people pay the piper; and in many cases the sound bankers were 
aware of the facts. Individualism is being carried to such an extreme 
that almost every step toward restraint of evil is fought tooth and nail, 
because it might infringe on the individualism,—the supposed vested 
rights. 

In principle there are no such rights at all when in the exercise of 
banking franchises a part of the possessors may freely mulct the public. 
As soon as it is clear that the public is to be mulcted, whatever right is 
supposed to exist is subject to divestment, no matter whom it may hit. 
For example if the fixed cash reserve ratio is inadequate, a higher one 
is warranted; kicking against it is unwarranted and helpful to the un- 
scrupulous. 

An an illustration: 

When it was attempted in New York prior to 1907 to fix definite re- 
serves for trust companies, most of which there do a regular banking 
business, presumably conservative managers of such companies were so 
loud in their protests that the end in view was defeated in the legisla- 
ture. The sole motive on their part was that of profit. When in 1907 
the trust companies were the ones to succumb, the proposition to fix 
reasonable reserves was adopted without opposition. 

This does not mean that reserve laws afford a panacea; but they help 
very much toward conservatism; and opposition to reasonable reserve 
laws is attributable to motives of extreme selfishness and disregard for 
the general welfare, which merits severe condemnation. But not any 
more than other opposition to reasonable restraints, based on the same 
point: the question of profits. 

They never had so good an opportunity to bring this about as now; 
but if they want the credit for accomplishing this most desirable end, 
they must do some thinking. I noticed that the Wisconsin bankers 
adopted Mr. Frame’s views recently at their convention, ‘“hook, bob 
and sinker.’’ Did they really deliberate upon the subject seriously ? 





LOANING RESERVES ON STOCK EXCHANGE. 


HOW THE PRACTICE COULD BE ABROGATED. 


To the Editor of the Banking Law Journal: 


HE aarticles published in the BANKING LAW JOURNAL for June, in 
which the Aldrich Plan for a central bank was discussed by Mr. 
Hulbert and Mr. Muhleman, bring into prominence a question 
necessarily involved in the discussion of banking reform but which 

in the consideration of the plan for a central bank has been, so far, 
kept in the background; and that is, the practice of banks of lending 
on the exchanges for speculative uses. The practice of loaning on the 
exchanges, as carried on here, and especially of putting out on the ex- 
changes the deposits of other banks which constitute a part of the legal 
reserves of these other banks, does not find any defenders. Mr. Aldrich, 
Mr. MacVeagh, Secretary of the Treasury, and others find excuses for 
it, in a supposed necessity. They say that the banks are ‘“‘forced’’ to 
put out the money on the Stock Exchange, and especially in call loans, 
tosave themselves from loss through the interest paid on bank balances. 
It is not the popular belief that our Masters of Finance are, nowadays, 
drifting thus helplessly and are really ‘‘forced,’’ in spite of their own 
desires, to loan on the exchanges. There is a general and strong be- 
lief that their interests in the operations on the exchanges and in the 
flotation of securities, will account for the continuance and extension of 
this practice, as well as of the payment of interest on bank balances, 
whereby funds are secured to supply such loans. If, indeed, the Mas- 
ters of Finance are helpless, the Governmental authorities should has- 
ten to the rescue, by the exercise of any powers at their command. 

Be this as it may, the phase of the subject, mentioned above, will 
necessarily have to be considered. For it, the Aldrich Plan has no 
remedy. Mr. Hulbert seems to think that the ‘‘Plan’’ might make 
matters worse. Mr. Muhleman would advocate the prohibition of the 
payment of interest on bank balances, if the prohibition could be ex- 
tended to state banks, but seems to concede that such a prohibition is 
not, at present, to be hoped for. At best, the regulative influence of 
a central bank could only te slight. The ‘‘Plan’’ does not propose to 
compel the banks to keep with the Reserve Association the portions of 
their reserves which they are allowed to deposit with other banks. The 
Central Association would not pay interest. The country banks and 
the banks in ordinary reserve cities would, doubtless, continue to keep 
their funds on deposit with banks paying interest on bank balances. 
The Association might secure a good portion of the reserves which the 
banks are now allowed to keep in their own vaults. The ‘‘ deposited ”’ 
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reserves, or reserve-balances, would undoubtedly remain, or find their 
way, as at present, into the banks paying interest. 

The purpose of this article is to suggest measures to be taken in 
order to prevent the use of the ‘‘ deposited ’’ reserves, in aid of specu- 
lative operations on the exchanges, and, thus, to mitigate the evils of 
the practice to which reference has been made. It is not deemed neces- 
sary to adduce proof of the evil character of this practice. That has 
been done by others. If it were necessary, quotations might be made 
from official reports and writings of Secretaries of the Treasury, of 
Comptrollers of the Currency, from the writings of such men as Hugh 
McCulloch, John J. Knox, Henry W. Cannon and others, besides 
present-day writers, that would amount to a demonstration. It is as- 
sumed, for the purposes of this article, that the practice is one which 
will not be, openly, defended; and that assumption finds its justification 
in the fact that nobody yet, has, openly, sought to defend it. 

There is a remedy right at hand, and one which is consistent with 
any plan for acentral bank thus far proposed. It is to be found as to 
national banks, in the exercise of the authority conferred by law upon 
the Treasury Department and on the Comptroller of the Currency, over 
depositories of reserves; and, as to state banks, in the powers possessed 
by the State Superintendent of Banks in New York and by similar offi- 
cers in other states. 

The only plan for a central bank whereby this remedy would be ren- 
dered entirely useless, would be one whereby the central institution 
would be made the sole depository of reserves, to the exclusion of other 
banks. But, so far as known, no one has yet proposed such a measure, 
although such a provision might seem to be a logical component or ac- 
companiment of a plan for an institution to be styled a “‘Central Reserve 
Association.’’ 

Let us deal first with national banks. Under the National Bank 
Act, as is well known, it is not every bank balance, nor the balance 
from any bank which can be counted as a part of the legal reserve of a 
national bank; but only such balances, available on demand, as are due 
from banks, officially approved as “‘ reserve agents’*’ or depositaries. 
No bank can be recognized, or be authorized to act, as a reserve agent 
or depositary without express approval by the Comptroller of the Cur- 
rency. (See Sections 5192, 5195, of the Revised Statutes of the United 
States.) To be so recognized is not a matter of right. The Comptroller 
has a lawful discretion to exercise. This discretion should be exercised 
in the same spirit that judicial discretion is exercised, in conformity 
with recognized principles and fairly, eid in accordance with just regu- 
lations. It is to be exercised in such manner as to conserve and assure 
both the security and the availability of the reserves of the depositing 
banks. The function of the Comptroller in this matter is not merely 
ministerial or perfunctory. He has a duty to perform. The duty re- 
sults from the powers conferred upon him and require of him just and 
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proper exercise of his authority. He has the power, and it is his duty, 
to lay down proper and reasonable rules for the protection of the re- 
serves. This, necessarily, implies that he may lay down rules for the 
government of the depositaries of reserves, and that, for the violation 
of such rules, the approval of a bank as a depositary or “‘reserve agent”’ 
may be revoked. 

It is suomitted as being demonstrable, that the practice of lending 
on the exchanges and thereby of fostering speculation on margins, is a 
practice which is to be condemned, not only because it is contrary to 
the public good and encourages and promotes gambling on the ex- 
changes, but, also, because it tends to make the deposit of reserves un- 
available in times of crises and when they are the most needed by the 
creditor banks; and, at times, puts them in positive danger. It logically 
follows, that the Comptroller in the performance of his duty may, and 
should, decline to recognize as a reserve agent a bank which indulges 
in the practice. 

He would, thus, give proper recognition to, and would foster, legiti- 
mate and conservative banking, rather than the speculative kind. It is 
submitted that this, also, is within the powers, and duties implied if not 
expressed, of the Comptroller. 

The views and suggestions set forth in this article were expressed 
in papers submitted to the Treasury Department in September, 1910, 
but they did not then meet with official approval. The Comptroller of 
the Currency, at first, seemed to take the view that because there was 
no law prohibiting a loan ‘‘ to one who proposes to use it for the pur- 
pose of buying stocks upon margin,’’ his office was without power. The 
answer to this objection has been indicated above and, ina letter to the 
Comptroller, under date of September 24, 1910, the following was 
said by the writer: 

‘“ The views expressed in your letter of the 22nd do not really con- 
flict with those expressed in the memorandum. You say: ‘I do not 
understand that the loan of money by a national bank to one who pro- 
poses to use it forthe purpose of buying stocks upon margin is in viola- 
tion of the National Bank Act.’ 

‘“'This statement of yours is unquestioned. Its correctness is con- 
ceded, and I had it in mind in drafting the memorandum; but it does 
not follow, as I respectfully submit, that there is not power to adopt 


the proposed rule with regard to banks that would come within its 
purview. 

““ Under the statute there is no absolute right in any bank to claim 
official approval or recognition to act as a depositary of reserve funds 
of other banks, in other words, as a ‘‘reserve bank.’’ To be recognized 
as such, the bank must have the approval of the Comptroller of the 
Currency. As distinguished from the positive and absolute rights 
which belong to all National Banks, the additional authority or advan- 
tage resulting from recognition as a ‘‘ reserve bank ’’ may properly be 
called a privilege. Inasmuch as the approval of the Comptroller is re- 
quired for the purpose of recognition as a reserve bank, it naturally fol- 
lows that for just and proper reasons such approval may be withheld 
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or revoked. This, of course, is not to be done arbitrarily, and the 
power is to be exercised according to the recognized principles appli- 
cable to such cases. It is confidently maintained that the power and the 
right exist to promulgate rules justified by considerations of the public 
good, to control the granting or withholding of such approval.’’ 

Since then the Comptroller of the Currency appears to have taken a 
much more advanced position regarding his powers over “‘ reserve 
agents.’’ In an article by him in the /ourna/ of Commerce & Commer- 
cial Bulletin of New York on January 3, 1911, the following occurred : 

APPROVAL OF RESERVE AGENTS. 


‘‘ There are three central reserve cities and forty-six reserve cities, 
the number of national banks in both being 381. The law places the 
approval of each and every one of these banks as a reserve agent for 
another bank in the hands of the Comptroller of the Currency. Under 
our national system of concentration of money of country banks in 
these reserve and central reserve cities it is vital that the reserve city 
banks be well managed, their assets liquid and their cash reserves 
strong. If a bank in a reserve city is weak in any one of these three 
vital essentials it is a menace not only to the banks in the city where it is 
located but to the country at large. Therefore the approval of reserve 
agents is one of the most important duties devolving upon the Comp- 
troller, and is a duty which should not be delegated. 

‘“ The banks of the country have accordingly been notified that the 
Comptroller will personally pass on each application for designation as 
a reserve agent, and that course is now being followed. If a bank in 
a reserve city has not been maintaining its reserve, orif it has been per- 
sistently and flagrantly violating conservative banking practices as well 
as notoriously violating the law, it is notified, in language as plain as 
can be used, that it must correct those conditions or it will not be ap- 
proved as a reserve agent.’’ 

The principle for which the writer had contended, is given emphatic 
expression in these statements of the Comptroller, which really amount 
to the declaration of an official rule. It only remains to make the logical 


application of it. This can be done by a regulation to the following 
effect: 


‘“ After a date to be stated, (giving reasonable time to prepare,) 
no bank, which will make loans on the exchanges, shall be approved or 
recognized as a reserve agent. 

‘"In order to facilitate the enforcement of this order, loans made to 
brokers operating on the exchanges, or to a firm of brokers having 
membership therein, shall be deemed prima facie to be loans of the nature 
referred to. Deposits (or, if thought bettersay: large deposits and in- 
terest-bearing deposits) with other banks doing that kind of business, 
(i. e., loaning on exchanges,) or loans to persons doing that kind of 
business, shall also be deemed loans of that nature. (See Note). 

‘“ The loans of reserve agents shall be subject to careful scrutiny to 
determine whether they violate the rule or are intended to circumvent 
it. A violation of the rule shall be followed by a revocation of the privi- 
lege of acting as reserve agent for any national bank.”’ 


The effect of the proposed regulation would be to take out of the 
‘“ storm centers’’ of Broad Street, and of some nearby streets in New York 
and of similar streets elsewhere, a couple of hundred million dollars, or 
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more, and thereafter to keep out of there all of the ‘‘reserve-balances”’ or 
‘“ deposited reserves.”’ 

It is true that the operation of such an order would affect, directly, 
only such balances as are kept with “‘ reserve agents.’’ But that is no 
smallitem. The aggregate of such reserves approximates $500,000,000. 
It was $462,907,440.00 on September 1, 1910. (See Comptroller’s re- 
port for 1910, page 319). The portion of this aggregate which goes in- 
to the exchanges will, it is believed, amount to two-fifths or one-half. 

That, of itself, would be pretty effective regulation. And it might 
indirectly affect a larger percentage of the bank balances than that re- 
garded as ‘‘ reserve.’ Moreover, the moral effect would be great, and, 
of itself, should furnish an inc2ntive to action. 

It is true that loans of the character in question, could still be made 
by other banks; but the reserves could no longer be so loaned, and this 
amount would be positively withdrawn from use in gambling or spec- 
ulative operations. To prohibit loans of that character by all banks, 
would require additional legislation, and the necessary prohibitions 
would be difficult of enforcement. The rule above suggested requires 
no legislation. Its enforcement is easy, because violations of it could 
not escape detection by the Comptroller’s office. No suit would be nec- 
essary. The penalty would be revocation of the privilege of acting as 
a depositary of reserves, and the effect of the revocation would be to 
compel the transfer of the reserve-baiances to some bank doing a more 
legitimate business, or their return to the creditor bank. If the bal- 
ances were transferred to other banks, in whole or in part, legitimate 
business would be the gainer. If the reserves were retained in the 
vaults of outside banks, the danger of a country-wide panic, and of a 
general suspension of payment by the banks of the country, would be 
minimized, if not wholly removed. 

If the national authorities were to take action, it would be reasonable 
to expect state authorities to take similar steps. Indeed, we might ex- 
pect that the moral sentiment of the country would compel action on 
their part, even if there were any official reluctance or hesitation. 

The powers of the New York Superintendent of Banks in this matter 
are similar to those of the Comptroller (See section 67 of the Banking 
Law). 

Concordant regulations adopted by state authorities would add very 
materially to the amount withdrawn from the ‘‘ storm centers,’’ and to 
stability of conditions. But whether the state authorities acted or not, 
the remedial effect of action by the national authorities would be of suf- 
cient importance to justify action on the part of the latter. 

It is submitted, in conclusion, that it is their duty to act, lest, by in- 
action, they give reason or semblance of reason for believing that they 
countenance the evil. And the best time to inaugurate such a reform 
is when business on the exchanges is dull and the public is still ‘‘ out’’ 


New York, August, 1911. WILLIAM SCALLON. 
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Note.—In connection with this particular provision, I may advert to 
a new construction, by the Comptroller, of the provisions of the Bank Act 
relating to the limitation of the amount of loans to any one person or 
firm, etc. (sec. 5200). According to the construction previously ob- 
taining in his office, deposits with or balances due from a state bank 
or trust company, were treated as loans and as subject to the 10 % limit. 
The Comptroller states in the article above referred to, that he has chang- 
ed that and has placed state banks and trust companies upon the same 
footing as national banks, and does not apply the restriction to such 
loans or balances ‘‘ providing they may be withdrawn upon demand and 
are not, as a matter of fact, actual loans.”’ 

Regarding this change and its wisdom, attention may be called to 
what was said by H. R. Hulburd, Comptroller of the Currency under 
Secretary Hugh Mc Culloch, in his report for 1866. In discussing 
certain amendments recommended by him, he states that, at that time, 
national banks would place deposits with private banks, “or, as is not 
infrequently the case, private bankers having secured the controlling 
interest in the bank, divert its funds from legitimate banking and use 
them in speculation. Every national bank that has failed may trace its 
ruin to excessive deposits with private bankers and brokers; and there 
is an urgent need for such an amendment to section 29 as will prohibit 
the practice.’’ (See pages 73 and 74 of Secretary’s report). Comptroller 
Hulburd recommended an amendment to sec. 29 so as to make the re- 
striction specifically apply ‘‘ to all liabilities for moneys loaned or de- 
posited’’ except balances from one national banking association to an- 
other. The Comptroller’s office seems to have construed the act in that 
way, without any change in the law. That construction has now been 
changed. It seems evident that if large balances are allowed to be kept 
in state institutions, such balances are, in effect, withdrawn from the 
supervision and control of the national authorities and loans rendered 
possible by such balances, may be made by the state institutions without 
regard to the restrictions of the National Bank Act. 


NoTeE BY THE EpDITOR.—We publish the foregoing paper as an in- 
teresting contribution by a lawyer to a discussion which is certain 
to be brought before the public in the near future. 

The question presented is interesting from several points of view. 
The subject matter has been placed before Congress so frequently and 
action in the form of remedial legislation refused, that the first ques- 
tion to be raised is how far executive power should go in the direction 
of reading into the law so radical a change. The instance referred to 
where Comptroller Murray adopted a more stringent regulation was dif- 
ferent in character, since it merely undertook to execute the law re- 
specting reserves in a more effective manner. For this there was full 
warrant in the law: for the proposed distinction as to the manner in 
which deposits are to be employed, there is none. Granted that some 
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of the results which the practice of loaning deposits on the exchanges 
brings about are vicious, legislation has never dealt with the subject so 
as to give an executive official power to act. It is hence to the legislative 
bodies that the appeals for correctives should be addressed. 

A second point of view is this: it is entirely proper that speculation 
should be provided for; the discrimination is justifiable only against 
those forms of speculation which are improper; but only legislation 
can determine which forms are to be so classed. Margin speculation 
has not been so condemmed by law; the courts have not pronounced 
against them; until they are made illegitimate an executive officer is 
not warranted in holding them to be so. Moreover, if it were in his dis- 
cretion, one Comptroller might hold one view, a later one another view. 

But even if the rule were adopted, the question arises whether it 
could be effectively carried out. The practice of loaning to brokers and 
exchange members could very probably be restrained ; but it is extremely 
doubtful if there could be any effective means of preventing individuals 
borrowing for identical purposes; it would be impossible to know the 
purpose, and a system of obtaining loans in this manner could be devis- 
ed that would defy the control contemplated. 

Two points must be borne in mind: (1) The country banks are not 
compelled to send so large a part of their funds to the reserve banks ; if 
by doing this excessively they hurt themselves, it is their own fault; 
if the communities are injured the law should be made to reach the local 
banks; it is the excessive congestion of funds in the center that causes 
the inordinate speculation. (2) If banks in the center cannot loan on 
stock exchange collateral, subject to call, there is a likelihood that the 
funds which they hold for country banks may be tied up in time loans 
of other classes, rendering speedy return of moneyto country banks more 
difficult. It can hardly be supposed that the reserve banks are to hold 
the funds idle; and in order to be prepared to return them on demand, 
they must loan them so as to make them repayable on demand; and 
commercial loans are not of the kind to make this possible. 

Finally the corrective would not result as desired, because, were the re- 
serve banks precluded from making such loans, the country banks would 
take up the business. For some years past this has actually been carried on 
to avery large extent; country banks willeven draw down their reserves 
in New York, without notice, to loan them on the stock exchange, to reap 
the additional profit that an active market offers. Well-organized agen- 
cies for the placing of such loans have existed for adecade. Many out- 
of-town banks would be delighted to have such a field opened for them 
by the rule as proposed. Thus the real evil would not be reached. 

This proposed method is after all like one for treating the external 
manifestation of a disorder instead of reaching the internal seat of the 
evil; the vicious element in the system should be attacked directly by 
laws, instead of invoking indirect action by an executive official whose 
authority is questionable. 





THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 


CITING RECENT AND IMPORTANT DECISIONS. 


(These articles were commenced in the July, 1909, issue.) 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


Vi. LIABILITY OF PARTIES. 
1. Liability of Parties Generally. 
2. Liability of Maker. 

3. Liability of Drawer. 
4. Liability of Acceptor. 


1. Liability of Parties Generally.—The liability of the different 
parties to negotiable instruments is fixed by the Negotiable Instru- 
ments Law. Certain obligations, warranties and admissions attach 
themselves to the contract of the individual placing his name upon a 
bill or note according to the character of his signature. The contracts 
of the maker, the drawer, the acceptor and the indorser are all differ- 
ent. And the contract of indorser varies according as he is a regular 
or irregular indorser, a genera] or qualified indorser, etc. We shall 
take up the contracts of the different parties in the order in which they 
are treated by the Negotiable Instruments Law. 


2. Liability of Maker.—The liability of a maker is thus expressed 
in section 110 of the Negotiable Instruments Law: ‘“* The maker of a 
negotiable instrument, by making it, engages that he will pay it ac- 
cording to its tenor, and admits the existence of the payee and his then 
capacity to indorse.’’ 

In the first place the maker engages that he will pay the instru- 
ment according to its tenor. He cannot prevent the indorsee of the 
note, which he has made, from recovering on it by setting up that it was 
agreed between the payee and himself that he should be responsible for 
less than the face value of the note. 

The maker of a note cannot set up a collateral agreement releasing 
him from liability. In Armstrong v. Scott, 36 Fed. Rep. 63, the cashier 
of a bank signed as maker for accommodation a note payable to the 
bank. The bank which discounted the note took it under an agree- 
ment that it would look to the payee bank alone, and not to the cashier, 
for payment. The note came to the possession of the plaintiff before 
maturity. It was held that the agreement by the discounting bank was 
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no defense to the cashier, as such agreement was in conflict with the 
note itself. In making the note the maker engaged to pay it according 
to its tenor. 

In Garfield National Bank v. Colwell, 57 Hun, (N. Y.) 169, the 
action was brought by the bank discounting the note against the maker. 
At the time of the discount there was a distinct understanding between 
the bank and the maker that the latter should incur no liability in sign- 
ing the note. It was held that he was not liable. This decision was 
based on the decision in Benton v- Martin, 52 N. Y. 570. In that case 
it was held that instruments, not under seal, may be delivered to one 
to whom they are payable upon conditions, the observance of which is 
essential to their validity; that the annexing of such conditions to the 
delivery is not an oral contradiction of the written obligation; that as it 
needs a delivery to make an obligation operative, the effect of it and 
the extent to which the instrument is to become operative,may be limited 
by the condition attending its delivery. 

In a later case the defendant was in the employ of a firm, a member 
of which was a director of a bank, and which had extensive dealings 
with the bank. The president of the bank informed the defendant that 
he wished him to sign a note for $14,250. The defendant hesitated, but 
finally signed such a note, payable to his own order, and indorsed it. 
The president told him that he would not be responsible on the note 
and was taking no risk. The bank went into the hands of a receiver 
and suit was brought against the maker. It was held that he was not 
liable. 

In the second place he admits the existence of the payee. Jones v. 
Home Furnishing Company, 9 N. Y. App. Div. 103, was an action 
upon three promissory notes, made by the defendant, and payable to 
the order of the National Publishing Company, a company which had 
no legal existence, but was merely a name assumed by the plaintiff, 
Jones, in carrying on his business. The maker contended, by way of 
defense, that, as the notes were made payable to a company which had 
no existence, they were fictitious, and that, as the indorsement was fic- 
titious, no title passed to the notes. But it was held that Jones was en- 
titled to recover. The notes were as much payable to Jones when they 
were made payable to the name under which he carried on his business, 
as though he had been named as payee. The notes having been given 
for dona fide debts, and delivered to the plaintiff, it was held that the de- 
fendant was estopped from setting up as against the plaintiff that they 
were made payable to a fictitious payee, ‘‘ if by such averment the notes 
would be defeated in the plaintiff’s hands.’’ 

In the third place the maker admits the capacity of the payee to indorse 
the instrument. McMann v. Walker, 31 Colo. 261, 72 Pac. Rep. 1055. 
The defendant, James M. Walker, made and delivered a promissory 
note payable to the Sprague Collection Agency. The payee was a foreign 
corporation which had not, at the time of this transaction, complied with 
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the laws of Colorado requiring foreign corporations to pay certain fees 
before engaging in business in that state. Before maturity the plain- 
tiff purchased the note for value and without notice of the facts above 
set forth. The note was, of course, invalid in the hands of the payee. 
The question was whether or not the innocent holder could recover 
against the maker. It was held that he could, for the meker warrant- 
ed, as part of his contract, the capacity of the payee to indorse. 

In a similar case, Young v. Gans, 134 Mo. App. 166, 113 S. W. 
Rep. 735, decided under the statute, it was said: “* It would be a travesty 
upon justice and a reproach to the law of the state if in these circumstan- 
ces the appellants (makers of the note and officers of the payee corpora- 
tion) could shelter themselves behind the unlawful act of the corporation, 
and thus indirectly set up their own wrong and fraud to escape a lia- 
bility they voluntarily contracted.’’ 

3. Liability of Drawer.—The drawer, by drawing the instrument, 
admits the existence of the payee and his then capacity to indorse; and 
engages that on due presentment the instrument will be accepted or 
paid, or both, according to its tenor, and that if it be dishonored and 
the necessary proceedings on dishonor be duly taken he will pay the 
amount thereof to the holder, or to any subsequent indorser who may 
be compelled to pay it. But the drawer may insert in the instrument 
an express stipulation negativing or limiting his own liability to the 
holder. This is the provision of section 111 of the Negotiable Instru- 


ments Law. The section seems not to have been construed in any of 
the recent decisions. Extended discussion of its provisions is unneces- 
sary as it clearly sets forth the general law with respect to the drawer’s 
liability. 


4. Liability of Acceptor.—The acceptor, by accepting an instrument, 
engages that he will pay it according to the tenor of his acceptance. He 
is bound by the terms of the bill. 

His acceptance admits the existence of the drawer, and the genuine- 
ness of the drawer’s signature, the acceptor being presumed to be fam- 
iliar with his correspondent’s handwriting. So, if he is sued by the hold- 
er of a bill. which he has accepted, he cannot set up the defense that the 
signature of the drawer isaforgery. And if he has paid the bill he can- 
not recover the money from the person to whom he paid it, upon discover- 
ing the forgery. It is held, in most jurisdictions, that in such a case tre 
money cannot be recovered back by the acceptor, even though the parties 
have not in any way altered their respective positions. 

To illustrate, we will suppose that A forges the name of B as drawer 
of a bill upon X. A makes it payable to himself and indorses it for value 
to C. X believes the bill to be genuine and paysC. When X discovers 
the fraud he brings suit against C. In the meantime no change of any 
kind has taken place. A was never at any time financially responsible. 
If, in this case C should be held liable to X, C would be no worse off than 
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if X had discovered the forgery upon presentment and had refused to pay. 
In either case C’s right to proceed against A would be of no value to 
him. In other words his position had not changed in any respect. In 
most jurisdictions it is held that, even under such circumstances, the ac- 
ceptor cannot recover. And this is an exception to a firmly established 
principle of law, which is to the effect that money paid under a mistake 
of fact can be recovered back. The failure to discover a forged drawer’s 
signature is one mistake of fact which the law will not rectify. 

In some jurisdictions, in such a case as we have supposed, the acceptor 
is allowed to recover. But it is only in a case where the parties have 
not changed their position that a recovery is permitted. If, for instance, 
in the case supposed, the bill was delivered to C in payment for a horse 
and C delivered the horse after the bill had been paid by X, he would 
have thereby changed his position and X could not recover from him. 

The acceptance admits the capacity and authority of the drawer, and 
the acceptor may not afterwards deny such capacity and authority. He 
may not say, by way of defense, that the drawer is his agent and as such 
exceeded his authority, for the acceptance admits the drawer’s authority. 
Nor may he say that the drawer is an infant, a lunatic, a married woman, 
a bankrupt, or a corporation acting beyond its powers, for he admits the 
capacity of the drawer when he accepts the instrument. 

The acceptor also admits the existence of the payee and his capacity 
to indorse .But he does not admit that the payee’s or subsequent indorse- 
ments are genuine. Nor does he admit that the body of the instrument 
is genuine. With these matters the acceptor cannot be presumed to be 
familiar. ‘There is no presumption that the handwriting in the body of 
the bill is in the drawer’s handwriting, or in any handwriting known to 
the acceptor. 

The result of this is that, if the signature of the payee, or of an in- 
dorser, be forged the acceptor is not bound to pay to any one who traces 
his title through the forged indorsement. And, if he has paid the bill 
to such a party, he may, as a general rule, recover the money back. 
Alterations in the body of the bill will be taken up in a subsequent 
article. 

These matters are embraced in section 112 of the Negotiable In- 
struments Law, which reads as follows: “* The acceptor, by accepting 
the instrument, engages that he will pay it according to the tenor of his 
acceptance; and admits: 

1. The existence of the drawer, the genuineness of his signature, 
and his capacity and authority to draw the instrument; and 

2. The existence of the payee and his then capacity to indorse.’’ 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


DEPOSIT IN TWO NAMES. 


Mulfinger v. Mulfinger, Court of Appeals of Maryland, January 11, 1911. 79 Atl. Rep. 1089. 


Where a woman deposited money in her name in trust for herself and her grand- 
daughter, ‘‘joint owners, subject to the order of either, the balance at the death of 
either to belong to the survivor,” and this was supplemented with evidence of facts 
indicating an intention on the part of the depositor to benefit the granddaughter, it was 
held that an irrevocable trust had been created and that the depositor could not sub- 
sequently upon a change of mind rescind her act. 


Suit by Eva M. Mulfinger against Maggie M. Mulfinger and others. 
Decree for defendants, and complainant's administrator joined after 
complainant’s Ceath pendente lite, appeals. Affirmed. 


ScumuckerR, J. This is an appeal from a decree of circuit court 
No. 2 of Baltimore city, which determined the effect of deposits 
made in several savings banks in trust for two designated persons 
as joint tenants subject to the orderof either of them. It apppears 
from the record that on and prior to June 1, 1909, Eva M. Mulfinger, 
the original plaintiff in the case, who was a widow over 70 years of 
age, had the sum of $2,412 on deposit to her credit in the Savings 
Bank of Baltimore, which she increased by later deposits to $4,061. 20, 
and she also had the sum of $1,580 on deposit to her credit in the 
Hopkins Place Savings Bank in Baltimore. On that day she caused 
both deposits to be transferred, in her passbook and on the books of 
the banks, to her credit ‘‘im trust for herself and Maggie M. Mul- 
finger” (her granddaughter) ‘‘jotnt owners subject to the order of either, 
the balance at the death of either to belong to the survivor.” The trans- 
fer of the deposit in each instance was made by a written direction, 
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signed by Eva M. Mulfinger, stating exactly the form and terms of 
trust on which the deposit was thereafter to be held. On December 
the 9th Maggie M. Mulfinger, the granddaughter, drew from the 
Hopkins Place Savings Bank $1,589.42, being the entire balance to 
the credit of the trust account in that institution, and on January 4, 
1910, she drew from the Savings Bank of Baltimore $2,000, which 
constituted about one-half of the money there standing to the credit 
of the trust account. Of the money so drawn by her from the two 
savings banks she deposited to her own credit $3,000 in the Eutaw 
Savings Bank and $500 in the Savings Department of the German 
American Bank. The grandmother on January 21, 1910, filed the 
bill in the present case against her granddaughter and the two banks, 
in which she had deposited the $3,500 drawn from the trust accounts, 
praying for a decree declaring the money to be the property of the 
plaintiff and requiring it to be paid to her or transferred to her 
credit. 

The bill itself sets up the transfer by the plaintiff of the money 
in the savings banks to her 4s trustee for herself and her grand- 
daughter and the survivor of them, in the manner heretofore stated 
by us, but it avers that the money was in fact the plaintiff’s own 
property, and that she, being old and liable to pass away, had made 
the transfer in order to soarrange her worldly affairs that she would 
have the use of the money during her lifetime and on her death her 
granddaughter Maggie would get it, without the expense of inter- 
vention of the orphans’ court, and distribute it in accordance with 
private instructions which she had given to her. It is then charged 
in the bill that the granddaughter had proved faithless to the trust 
reposed in her, and had drawn out of bank the §3,500 without the 
knowledge or consent of the plaintiff, and attempted toconvert it to 
her own use by depositing it to her individual credit in the defend- 
ant banks. Itis not asserted in the bill that the granddaughter had 
promised or agreed to distribute the money to other persons when it 
came to her possession. It isonly alleged that such had been the 
purpose of the grandmother in transferring to herself in trust the 
money in thesavings banks. All of the defendants answered the 
bill. The two defendant banks admitted the deposit of the $3,500 
with them by the granddaughter in her own name as in the bill al- 
leged, but denied any knowledge of the source from which she ob- 
tained it, and submitted the determination of their rights to the 
court. 

The answer of the granddaughter, Maggie, admitting the facts 
of the transfer of the money in the savings banks by the plaintiff to 
herself as trustee, and the withdrawal of the $3,500 therefrom, and 
its redeposit in the defendant banks as alleged in the bill, averred 
and insisted that the plaintiff had made such transfer to herself as 
trustee, voluntarily and in execution of a purpose long entertained 
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and often expressed of benefiting the defendant, and that the with- 
drawal of the $3,500 and its redeposit in the name of the defendant 
had been made by her with the knowledge and consent and under 
the advice of the plaintiff. The answer categorically denied that 
there had been any fraud or breach of trust by the defendant in the 
premises. After testimony had been taken on behalf of the res- 
pective parties, to which reference will be made hereafter, the case 
was heard in due course and a decree passed declaring the $3,500, 
on deposit in the defendant banks to be the property of the grand- 
daughter Maggie M. Mulfinger and directing the administrators of 
the plaintiff, who had died pendente lite, to deliver the deposit books 
for the money toher. From that decree this appeal was taken. 

It is not alleged in the bill that the plaintiff was deficient in 
mental capacity when she made the deposits of June 1, 1909, in the 
savings banks in trust for herself and her granddaughter, or that 
any fraud or undue persuasion was practiced on her to induce her to 
make them. We have repeatedly held that when a person of sound 
mind has made a disposition of his property, not inconsistent with 
law, it will not be set aside by a court of equity because he subse- 
quently changes his mind and regrets the transaction, or because the 
court regards the disposition as having been an improvident one. 

In Milholland v. Whalen, 89 Md. 212, 43 Atl. 43, 44 L. R. A. 205, 
after a thorough review of the law upon the subject, which it is unne- 
cessary to repeat here, we held a deposit in a savings bank upon pre- 
cisely the same terms as those upon which the plaintiff in the pres. 
ent case deposited the money in the two savings banks on June 1, 
1909, to have ‘‘constituted a valid declaration of trust, in the absence 
of contravening proof, and that when a trust is thus created the 
rights of the beneficiary become fixed even though the settlor re- 
tains the bank book in his possession.” Now does the present record 
present such ‘‘contravening proof” as to take this case out of the 
operation of the principle which was held to control Milholland’s 
Case? We fail to find any such proof in the record. 

The plaintiff produced a number of witnesses who testified to 
declarations made to them by the grandmother as to her purpose in 
having the money in the savings banks put in her name, in trust for 
the purposes already mentioned Those witnesses agree that she 
told them that she intended that the money should remain in bank, 
for her use if necessary, until her death and then to be the property 
of her granddaughter Maggie, but that the latter had drawn the 
money out of the bank without herconsent. Mr. Rusk, who was the 
most intelligent of the plaintiff's witnesses upon this subject, fur- 
ther said that she told him that her intention also was to secure the 
money at her death to her granddaughter without the expense of 
going tothe orphans’ court. The statements of the plaintiff to these 
witnesses were all made after the granddaughter had drawn the 
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$3,500 out of the savings banks. On the contrary, John T.Mulfinger, 
a son of the plaintiff, testified that she had told him, when she sold 
her Pine street house in the latter part of the year 1909, that she 
was going to move with her granddaughter, and that she had signed 
the bank books over to her, and that if she wanted any money she 
would have it. He further said that when he met the plaintiff 
shortly afterwards she told him that she had gone to the bank with 
the girl and drawn some money and put it in the girl’s name, but 
did not say how much had been so drawn. 

Joseph Mulfinger, a grandson of the plaintiff and a brother of 
Maggie, testified that his grandmother came to him and said, ‘ Joe, 
I have took and sent Maggie to the bank, and I gave her all that 
money so that your father won’t get a cent,” and further said to him, 
‘It is my money, and I can do with it as it pleases me; she is my 
granddaughter, and my sister has a granddanghter of her own, and 
she did with her money what she wanted to do with it,” and that she 
always said to him ‘‘everything belongs to your sister, and the boys 
ain’t getting a thing; * * boys can go out and make a living, but a 
girl has to be attending to the house all the time.” 

John V. Foeller testified that in December, 1909, when he was 
at the plaintiff's house she told him in the presence of her grand. 
daughter Maggie that she wanted him to go tothe bank with Maggie 
to draw some money, that both her name and Maggie’s were on the 
books, but that the lawyers told her that if she were to die her son 
could come in and draw the money, and Maggie could not stop him, 
even though her name was on the book, and that the only way to 
stop him was to have the money withdrawn and deposited in Maggie's 
name. He further said that she sent him with Maggie with the two 
bankbooks to draw the money, and that they drew $1,587 from the 
Hopkins Place Savings Bank and deposited $1,000 of itin the Eutaw 
Savings Bank, and $500 in a bank on Broadway and Eastern avenue, 
the name of which he did not remember. He further said that after 
having made the deposits Maggie took the Eutaw Savings Bank 
book and a deposit slip that had been given her for the $500 deposited 
in the other bank, and gave them to her grandmother. The same 
witness further testified that when Maggie drew the $2,000 out of 
the Savings Bank of Baltimore he went with her, and that she re- 
deposited in her name in the Eutaw Savings Bank, and then in his 
presence handed to the plaintiff the Eutaw Savings Bank book with 
the entry of the deposit in it, and also the book of the Savings Bank 
of Baltimore from which the $2,000 had been withdrawn, and that 
the plaintiff, after looking at the books, said to Maggie, ‘‘ Here, you 
take these books. They ain’t no good to me; they are all yours.” 
He also said that the plaintiff had told Maggie to draw all of the 
money from both savings banks, but that she drew only $2,000 from 
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the Savings Bank of Baltimore because she did not like to draw 
it all. 

Joseph A. Clark, one of the defendant's attorneys of record, tes- 
tified that in September, 1909, he drew a will for Eva M. Mulfinger, 
the plaintiff, giving all of her estate, except $100, to her grand- 
daughter Maggie, and that on being told by Maggie of the money 
on deposit in the savings bank for their joint benefit he told her that 
if the money was in their joint names and her grandmofher died her 
father could stop the payment of the money at the bank; that there 
were decisions of the courts to that effect, and that he advised her 
to go and draw the money out and put itinherownname. The de- 
fendant Maggie gave her own evidence, in so far as she was held to 
be competent in view of the death of the plaintiff, tending to corro- 
borate the allegations of her answer. 

We think that this testimony in spite of the inconsistencies ap- 
pearing in part of it, when taken as a whole, not only falls far short 
of contravening the natural import of the terms of the deposit of 
June 1, 1909, in the savings bank to the credit of the plaintiff in 
trust for herself and her granddaughter as joint tenants subject to 
the order of either, but confirms the normal presumption that the 
terms of the trust upon which the plaintiff had the deposits in the 
savings banks entered to her credit as trustee on June 1, 1909, ex- 
pressed her true and deliberate intention and that they should be 
given their full effect. 

It follows from what we have said that the learned judge below 
committed no error in awarding to Maggie M. Mulfinger the $3,500, 
held by the defendant banks, and directing the delivery to her of 
the passbooks evidencing its deposit with them. 

The decree appealed from must be affirmed. 

Decree affirmed, with costs. 


NOTICE OF DISHONOR. 


First National Bank v. Bickel, Court of Appeals of Kentucky. May 23. 1911. 137 S. W. Rep. 790. 
One who signs his name on the back of a note is liable as an indorser. The fact 
that he is a stockholder and director of the company, named as payee, and which re- 
ceived the proceeds of the note, does not establish that the note was made for his 
accommodation and bring him within section 115 of the Kentucky Negotiable In- 
struments Law, providing that notice of dishonor need not be given to an indorser 
where the instrument was made for his accommodation. 


Action by the First National Bank against C.C. Bickel and others. 
From a judgment of dismissal, plaintiff appeals. Affirmed. 
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Hopson, C.J. The following note was executed to the First Na- 
tional Bank of Louisville: 


Louisville, Ky., May 29, 1907. 


Sixty days after date I promise to pay to the order of : 
the First National Bank of Louisville, five thousand dol- : 
lars, value received, negotiable and payable at the office 
: of the National Bank of Kentucky. 
White City Company, 

By C. C. Bickel, President. : 


On the back of the note when it was delivered to the bank ap- 
peared the following signatures: 
C. C. Bickel. 
I. Frost. 
J. B. Ohligschlager. 
W. Ht. Labd. 
Richard D. Bakrow. 
J. M. Sharp. 
Emanuel Bakrow. 
L. Simons. 

The note was not paid at maturity, and this suit was brought 
against the above-named parties, who had placed their names on the 
back of it. There was no ailegation in the petition of notice to the 
indorsers of the nonpayment of the note at maturity. The defend- 
ants demurred to the petition. The court sustained the demurrer. 
The plaintiff then filed an amended petition. The defendants de- 
murred to it. The court sustained the demurrer, and, the plaintiff 
failing to plead further, dismissed the action. The plaintiff appeals. 

Section 63 of the negotiable instrument act is as follows: ‘‘A 
person placing his signature upon an instrument otherwise than as 
maker, drawer or acceptor is deemed to be an indorser, unless he 
clearly indicates by appropriate words his intention to be bound in 
some other capacity.” Section 89 is as follows: ‘‘Except as herein 
otherwise provided, when a negotiable instrument has been dishon- 
ored by nonacceptance or nonpayment, notice of dishonor must be 
given tothe drawer and to each indorser and any drawer or indorser 
to whom such notice is not given is discharged.”” The defendants 
placed their names upon the paper before its delivery to the bank, 
and otherwise than as maker, drawer, or acceptor, and they did not 
indicate by appropriate words any intention to be bound in any other 
capacity than as indorser. As no notice of the dishonor of the note 
was given them, nothing else appearing, they were discharged. 
There being no allegation in the petition that notice of dishonor 
was given the indorsers, and no facts being alleged to excuse the 
want of notice, the circuit court did not err in sustaining the de- 
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murrer to the original petition. The amended petition is in these 
words: ‘*‘Comes the said plaintiff, the First National Bank, and by 
leave of court amends its petition, and states that the defendant the 
White City Company is a corporation organized for the purpose of 
conducting a summer amusement park; that at the time of the mak- 
ing of the note and the creation of the debt sued on herein said com- 
pany was largely in debt, in a much greater sum than the value of 
all its property, and had then mortgaged its property, for at least 
50 per cent. above the value of the same, and was totally without 
credit, and was greatly in need of money in order to further carry 
on the enterprise for which it was organized, without which money 
instant failure and collapse of the enterprise was certain; that the 
defendants C. C. Bickel, I. Frost, J. B. Ohligschlager, W. H. Labb, 
R. D. Bakrow, J. M. Sharp, E. Bakrow, and L. Simons were at the 
time of the making of said note stockholders and directors in said 
corporation, and directly and personally interested in its financial 
success; that in order to further the purposes of said corporation, 
and their own personal interests as stockholders therein, they sought 
to borrow the sum of $5,000 from plaintiff, and agreed to give therefor 
the note of the said company and to sign the said note as sureties 
thereon; that plaintiff agreed to lend said sum upon the condition 
that said defendants would sign a note as sureties for the sum of 
$5,000, with interest at the rate of 6 per cent. from date; and that, 
in pursuance of said agreement. the note sued on herein was given 
and signed by defendants. The credit was given alone to said de- 
fendants, and at their request the proceeds were paid to the White 
City Company. Plaintiff further says that each of the defendants 
herein, C. C. Bickel, I. Frost, J. B. Ohligschlager, W. H. Labb, R. 
D. Bakrow, J. M. Sharp, E. Bakrow, and L. Simons, signed said 
note as surety before its delivery to plaintiff, the payee therein; that, 
although their names appear thereon where indorsers usually sign, 
the agreement, understanding and intention of the parties at the 
time of the making of said note were that each of the defendants so 
signing on the back of said note should be liable thereon as surety 
for the payment thereof; that the principal on said note, the White 
City Company, and each of the other defendants herein, was equally 
and mutually interested in the purpose for which said money was bor- 
rowed, and for which said note was given, and that each of the de- 
fendants herein is primarily liable thereon.”’ 

It is earnestly insisted for the plaintiff that parol evidence may 
be received to show what the contract between the parties really was, 
and we are referred to not a few authorities sustaining this view. 
But these are decision made before the adoption of our present 
statute. 

To remedy the uncertainty and prevent the litigation. resulting 
from the introduction of parol evidence in this class of cases, the 
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Lezislature of this state some years ago adopted the following stat- 
ute: ‘‘Every person who shall sign his name upon the back of a 
paomissory note shall be deemed and treated as an assignor as to 
the party holding it unless, in writing, a different purpose be ex- 
pressed; or the note can be legally placed on the footing of a bill of 
exchange.’’ Ky. S § 481 (Russell's St. $1797). In Kellogg v. Dunn, 
2 Metc, 215, it was held under this act that parol evidence could not 
be heard to enlarge the liability of the persons signing their names 
on the back of the note unless in writing a different purpose was 
expressed. Similar statutes were passed in a number of other 
states and the negotiable instrument act was evidently intended to 
express the same idea. Under it a person who places his signature 
upon an instrument other than as maker, drawer, or acceptor is 
dee ned to be an indorser, unless he clearly indicates by appropriate 
words in the indorsement his intention to be bound in some other 
capacity. Sec. 63 is to be read in connection with sec. 31, which is as 
follows: ‘‘ The indorsement must be written on the instrument or on 
a paper attached thereto. The signature of the indorser, without 
additional words, is a sufficient indorsement."” The purpose of the 
Statute is to exclude parol evidence, and to make the written instru- 
ment control the rights of the parties. The statute fixing the legal 
effect of the instrument, parol evidence may not be received to give 
it a different effect. 

lt may be shown, by parol evidence under section 64 of the nego- 
tiable instrument act, whether a person is an accommodation indorser 
or not, and it may be shown under section 68 as between indorsers what 
their liabilityis. Butthe purpose of both these provisions is merely to 
determine the liability of the indorsers betweenthemselves. In other 
words, the purpose of these provisions is simply to allow parol evi- 
dence to show whose debt it is that the real debtor may be required 
as between the debtors themselves to discharge his own debt rather 
than one who is secondarily liable for it. But this principle cannot 
be extended so as to impose upon the indorser a different obligation 
than the law ascribes to the writing which he executes. We there- 
fore conclude that the facts alleged in the amended petition are not 
sufficient to charge the defendants in any other capacity than as in- 
dorsers of the note. 

Section 115 of the negotiable instrument act, among other things, 
provides: ‘* Notice of dishonor is not required to be given to an in- 
dorser * * * where the instrument was made or accepted for his ac- 
commodation.” The parties to a negotiable instrument are either 
accommodated oraccommodating. Accommodating parties are thus 
defined by section 29: ‘‘ An accommodation party is one who has 
signed the instrument as maker, drawer, acceptor or indorser, with- 
out receiving value therefor, and for the purpose of lending his name 
to some other person. Such a person is liable on the instrument to 
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a holder for value, notwithstanding such holder at the time of taking 
the instrument knew him to be only anaccommodation party." Read- 
ing section 115 with section 29, we think it means that the indorser 
for whose accommodation the instrument was made or accepted is 
one who receives value therefor, and not one who signs it simply 
for the purpose of lending his name to some other person. In the 
case at bar, the White City Company received the proceeds of the 
note. The indorsers received no part of the proceeds, and the note 
was made no more for their accommodation than it is in every case 
of a note made by a corporation and indorsed by its stockholders. 
The indorsers received nothing of the proceeds of the note; and, 
stripped of circumlocution, the petition simply charges that the money 
was lent to the White City Company upon the credit of the indorsers, 
and at their request. The note was not made for their accommoda- 
tion within the meaning of the act. Mc Donald v. Luckenbach, 170 
Fed. 434, 95 C. C. A. 604. A different conclusion was reached in 
Mercantile Bank v. Busby, 120 Tenn. 652, 113 S. W. 390. But the 
case seems really to have gone off on another point, and we cannot 
concur in this part of the opinion. 
Judgment affirmed. 


INDORSEMENT BEFORE DELIVERY. 


Bender v. Bahr Trucking Co., New York Supreme Court, Appellate Division, May 26, 1911. 
129 N. Y. Supp. 737 


To hold a person as indorser under section 114 of the Negotiable Instruments 
Law, providing that a person, not otherwise a party to a negotiable instrument, who 
places his signature in blank thereon before delivery, is liable as an indorser, where 
the instrument is payable to a third person, it must be alleged and proved that the 
instrument was indorsed before delivery. 

Action by Simon Bender against the Bahr Trucking Company and 
Agatha Bahr. From a judgment for defendant Agatha Bahr, and 
an order denying a newtrial, plaintiff appeals. Affirmed. 


Carr, J. The plaintiff sued on three promissory notes, for $1,000 
each, made by the Bahr Trucking Company to the order of the plain- 
tiff, and which were indorsed by the defendant Agatha Bahr. The 
complaint alleges that each of the notes were so indorsed by the de- 
fendant Agatha Bahr before their delivery, and for the purpose of 
giving credit to the instruments. The defendant Agatha Bahr in 
her answer denied that the notes were indorsed by her before de- 
livery, and alleged that they were indorsed by her after delivery at 
the request of the plaintiff, to enable him to have them discounted 
at a bank, and without any consideration for the indorsement. The 
plaintiff gave proofs tending to establish an indorsement by the de- 
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fendant before delivery to him of the notes. The defendant met this 
with proofs tending to show that the notes were indorsed by her at 
the plaintiff's request some months after the delivery of the notes. 
The trial court sent the issues to the jury, with instructions that, if 
they found that the notes had been indorsed by Agatha Bahr before 
their delivery to the plaintiff, they should find a verdict for the plain- 
tiff for the amounts thereof, with interest, less a certain sum credited 
thereon by the plaintiff. If, however, they found that the notes were 
indorsed after delivery, under the circumstances testified to by the 
defendant, then they should find a verdict for the defendant. The 
jury found a verdict for the defendant, and fromthe judgment entered 
thereon, as well as from an order denying plaintiff's motion for a 
new trial, this appeal was taken. 

(1) The appellant specifies several alleged errors by the trial 
court as causes for a reversal of the judgment. The first of these 
rulings arose as follows: The counsel for the plaintiff requested the 
court to charge: 

‘* That the defendant Agatha Bahr must prove by a fair preponderance of cvi- 
dence that she indorsed these notes for the benefit of the plaintiff.” 

To which the court replied: 

‘*T think, on your pleadings, the burden of proof is on you.” 

To this the plaintiff excepted. 

The appellant contends that, under section 114 of the negotiable 
instruments law, alegal presumption arose against the defendant that 
she intended to become liable to the payee of the notes as a first in- 
dorser. This section of the negotiable instruments law provides as 
follows: 

‘‘Where a person, not otherwise a party to an instrument, places thereon his sig- 
nature in, blank before delivery, he is liable as indorser in accordance with the follow- 
ing rules: 1. If the instrument is payable to the order of a third person, he is liable 
to the payee and to all subsequent parties.” (Ther follow other rules not here in- 
volved.) 

It will be noted that, in order to give this section of the negotiable 
instruments law application, the signature of the party sought to be 
charged must have been placed on the instrument in blank before 
delivery thereof. Before the enactment of this statute the rule was 
as follows: 

‘*Tt was well settled in this state for many years prior to the enactment of the 
negotiable instruments law that a person who puts his name on the back of a bill or 
note before its delivery is presumably a second indorser and not liable to the payee: 
but the presumption could be rebutted by parol evidence to show that the intention 
of the indorser was to become surety for some prior party to the instrument.”” Had- 
dock, Blanchard & Co. v. Haddock, 192 N. Y. 499, 507, 85 N. E. 682, 19 L. R. A. 
(N. 8.) 136, and cases cited. 

Therefore, to take advantage of section 114 of the negotiable in- 
struments law, it must be alleged and proved that the instrument 
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was so indorsed before its delivery, aud the burden of proof as to 
this fact is necessarily upon the plaintiff. 

In the action at bar the whole controversy at issue was whether 
the indorsement was made before or after the delivery of the note, 
and the defendant’s request to charge was refused properly. If, how- 
ever, an indorsement before delivery had been conceded, and the 
defendant sought to quality the indorsement by proof of a collateral 
agreement with the payee that she should not become liable to him, 
then the request as to the burden of proof might have had some re- 
levancy. Haddock, Blanchard & Co. v. Haddock, ut supra. 

The judgment and order should be affirmed, with costs. All con- 
cur. 


EFFECT OF DISSOLUTION. 


Farmers’ National Bank of Durant v. Suther. Supreme Court of Oklahoma, May 9, 1911 
116 Pac. Rep. 173. 


A national bank can voluntarily liquidate under section 5220 of the Revised 
Statutes (U. 8. Comp. St. 1901, p. 3503), and is not thereby dissolved as a corpora- 
tion, but may sue and be sued by name, for the purpose of winding up its business. 


Action by A. F. Suther against Farmers’ National Bank of Durant. 
Judgment for plaintiff, and defendant brings error. Affirmed. 


Kane, J. This was an action commenced by the defendant in 
error, plaintiff below, against the plaintiff in error, defendant below, 
to recover a penalty for the alleged receiving by the bank of usurious 
interest on certain loans made by it. There was judgment for the 
plaintiff. A demurrer was sustained to one of the allegations con- 
tained in the defendant’sanswer, asfollows: ‘‘ Asa further answer, 
defendant states that since the bringing of this suit the Farmers’ 
National Bank has been liquidated and dissolved, and that it is not 
now a national bank, and as such authorized to doa general bank 
business as a national bank.’’ The only error urged is the ruling of 
tho court upon this demurrer. 

Counsel for plaintiff in error contend that the above. quoted para- 
graph of the answer states facts sufficient to show that the defendant, 
Farmers’ National Bank of Durant, Okl., was legally dead, and that 
a valid judgment could not be rendered against it. We think the 
court was justified in sustaining the demurrer. The defendant ap- 
peared in response to the summons, and filed a demurrer to the 
petition, which commenced with the following words: ‘‘ Comes the 
defendant, the Farmers’ National Bank.” This demurrer was over- 
ruled, and a special demurrer was filed by the defendant, which was 
entitled, ‘‘ Suther v. Farmers’ National Bank,” and commences with 
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the words, ‘‘Comes now the defendant herein.” The answer con- 
taining the paragraph demurred to is entitled the same way and com- 
mences with the same words. The record also shows that on the 
argument of the demurrer counsel for defendant appeared and re- 
sisted the same. Under such circumstances we think it would be 
too much of a task on the credulity of the court below to require it 
to treat the defendant as dead, notwithstanding the allegation to that 
effect in its answer. Moreover, it seems that a national bank can 
voluntarily liquidate under section 5220 of the Revised Statutes and 
is not thereby dissolved as a corporation, but may sue and be sued 
by name, for the purpose of winding up its business; and it is no 
defense to a suit by a creditor upon a disputed claim that the cred- 
itor has also filed a creditors’ bill under section 2 of the act of June 
30, 1876 (19 Stat. 63,c 156 [U. S. Comp. St. 1901, p. 3509]), authoriz- 
ing the appointment of receivers of national banks and for other 
purposes, to enforce the individual liabilities of its shareholders. 

The judgment of the court below is affirmed. All the Justices 
concur, except Wittiams, J., disqualified, not participating. 


DURESS. 


Krouse v. Krouse, Appellate Court of Indiana June 2, 1911. 95 N. E. Rep. 262. 


Where a woman refused to let her husband have his clothes until he signed a 
note for the amount of money which she loaned him, and he signed the note in order 
to obtain his clothes, he cannot defend an action on the note on the ground that it 
was signed under duress. 


Action by Susanna Krouse against Harry A. Krouse. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

IspacH, J. Appellee, Susanna B. Krouse, sued appellant, Harry A. 
Krouse, on a note, in the following words and figures: * I promise to 
pay to my wife (Mrs. H. A. Krouse) known as Marylant S. B. Sheppard, 
one hundred and fifty dollars she has loaned me from time to time, at 
the end of three months, or before, if | am earning any money. H. A. 
Krouse. April 29, 1906. Not negotiable. Mrs. T. O. Olsen.’’ 

From the evidence in the case it appears that appellant, who was an 
attorney, and appelleee were husband and wife, living in San Francisco 
at the time of the earthquake and fire. For atime after the earthquake, 
they, in company with many others, had lived much of the time in the 
parks. On April 29, 1906, appellant, who had been wearing old clothes, 
went to his apartments to get his good clothes. Appellee had concealed 
them, it seems, and refused to let him have them until he signed the 
note in question. She testified that she had loaned money to appellant, 
including the price of the very suit of clothes which he was demanding ; 
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that she had borne the living expenses of the household; and that he 
had taken money from her in the park, shortly before coming after his 
clothes, and in repayment of these amounts the note was given, as at 
the time it was signed she believed that he owed her $153, though she 
later found out that she had forgotten many items and the amount was 
teally more. Appellant denied that she had furnished him money to the 
amount of more than $10. 

Appellant’s counsel set up a remarkable argument, the consideration 
of which somewhat relieves the monotony of the ordinary course of 
judicial decision. They claim that appellant, a lawyer in San Francisco, 
a few days after the earthquake, relying only upon the practice of his 
profession for a livelihood, would have little opportunity for getting busi- 
ness or of holding what he had, if he went about his professional duties 
clothed in a laboring man’s garb; that the controlling necessity in the 
case required that he get suitable wearing apparel, or lose the chance 
of making a living; that this was one of the times when good clothes 
were of vital importance to a man; that appellant signed the note pro- 
tecting himself from his wife as best he could by writing in the note the 
words ° not negotiable ’’ in order to get his clothes which he must have 
to properly look after the interests of his clients; and, therefore, the 
note was signed under duress. 

This defense is interesting and ingenuous, and one worthy of a humor- 
ist. We know of nothing which requires a man to wear good clothes in 
order to practice law, and if ever a lawyer could be excused for wearing 
old clothes, surely it would be after the San Francisco fire, when he 
would not be conspicuous by their wearing. There nowhere appears from 
the evidence that appellant had any business or any clients requiring his 
attention, but it rather appears that because he had no business and no 
clients, it was his intention to leave his wife andthe city. There is evi- 
dence to the effect that he owed his wife, and, in this view of the case, 
the giving of the note could not be payment to her of money which she 
had no right to receive, but merely a promise to pay money which 
she had a right to receive. She testifies that appellant afterwards ac- 
knowledged the note, at least to the extent of offering worthless stocks 
in exchange for it. We cannot say, as a matter of law, that the with- 
holding of the personal property, which if wrongfully withheld, could 
have been easily recovered by legal process, constitutes duress, in the 
case of a lawyer who is supposed to have some acquaintance with the law. 
Admitting that his resisting power, under the circumstances, is to be 
taken into account in determining whether there was duress, we can find 
nothing to indicate that appellant was, by the refusal of his wife to sur- 
render his clothes, which she had hidden in his own apartments, deprived 
of his free will to such an extent that he should sign a note when he owed 
to her no money. The trial court had before him both appellant and 
appellee, and was able to judge from the appearance and actions whether 
appellant was a man of such weak resisting power that the circumstances 
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attending the signing of the note amounted to duress. He decided that 
no duress existed. We can find no ground to decide otherwise. 

No error appearing in the record, the judgment is affirmed. The 
death of appellant having been suggested, the cause is affirmed as of 
date of submission. 


FORGED CHECK. 


S. Weisberger Co. v. Barberton Savings Bank Co., Supreme Court of Ohio, March 28, 1911. 
95 N. E. Rep. 379. 


(Syllabus by the Court.) 

W., being indebted to R., whose place of business W. knew to be 48 Walker 
street, New York City, drew a check on his local bank of deposit in favor of R. for 
the amount of the debt, without designating therein his place of business, and inclosed 
the check with a letter in an envelope which he through mistake addressed to R., 48 
Walker street, Cleveland, Ohzo, and caused the envelope and contents so addressed 
to be mailed in the usual way, and it arrived in Cleveland in due course of mail, where 
the letter carrier found no one of that name on Walker street of that city, but found 
aman whose name was &. on Henry street, and to whom thecarrier delivered the letter. 
He opened it and took possession of the check, and by indorsing the name 2. on the 
back thereof obtained the cash from an acquaintance, who indorsed and deposited 
said check in his bank of deposit in Cleveland. The latter bank indorsed it over to 
another bank in the same city, guaranteeing prior indorsements, and this bank indorsed 
it payable to any bank or bearer, guaranteeing all prior indorsements and in this con- 
dition it was presented to the drawee bank, and by it paid and charged to W.’s ac- 
count, it having no knowledge of said mistake in addressing the letter. W. after- 
wards discharged his debt to the New York creditor by other means, and brings suit 
against the drawee bank to recover the amount of the check so charged to his account. 

Held, the drawer of the check was first in fault, and as his negligence contributed 
directly to its wrongful and fraudulent appropriation, he is not entitled to recover. 


Action by the S. Weisberger Company against the Barberton Sav- 
ings Bank Company. Judgment for defendant was affirmed by the 
circuit court, and plaintiff brings error. Affirmed. 


The parties to this case are corporations doing business in the 
village of Barberton, Summit county, Ohio; the plaintiff in error be- 
ing engaged in mercantile business, and the defendant in error en- 
gaged in a general banking business. The former brought suit 
against the latter, and for cause of action alleged in substance: That 
on or about January 13, 1906, and prior thereto, it had deposited 
with the said bank an amount of money in excess of $122.13, 
which sum was on deposit on said day subject to check in excess 
of any liability or claim against the same. That on that day the 
plaintiff drew a check upon the bank for the sum of $122.13, pay- 
able to Max Roth of New York City. That said check so drawn was 
fraudulently indorsed in blank by a person purporting to be Max 
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Roth of Cleveland, Ohio, and that said check so fraudulently in- 
dorsed was delivered to one B. Schoenfeld, and by him indorsed in 
blank and deposited with the Cleveland Trust Company of Cleveland, 
Ohio, and by the latter said check was indorsed with the following 
indorsements: ‘‘Pay to the Union National Bank of Cleveland, or 
order; prior indorsements guaranteed. The Cleveland Trust Co., 
Perry Office, C. O. Patch, Secy-Treas.” The said check was further 
indorsed by the Union National Bank of Cleveland, as follows: ‘‘Pay 
to the order of any bank or bearer; all prior indorsements guaran- 
teed. The Union National Bank, Cleveland, Ohio. E. R. Fan- 
cher, Cashier.” It is alleged that the said check, with the forged 
indorsement thereon of Max Roth, and with the other indorsement 
thereon as stated was wrongfully accepted and paid by the defend- 
ant bank, at Barberton, on or about the 23d day of January, 1906, 
and afterwards was wrongfully and without authority from the plain- 
tiff charged against its account with said defendant bank. It is al- 
leged that when plaintiff discovered the forged indorsement and the 
wrongful payment aforesaid, and on or about February 7, 1906, 
plaintiff demanded that defendant correct said account, and not 
charge said check against its account, which defendant refused to 
do, and refused to pay the plaintiff the amount of the check so wrong- 
fully paid, and it prays judgment for the amount. 

The answer admits most of the allegations made in the petition, 
but denies that said check was made payable to Max Roth, of New 
York City. The answer avers that said check was indorsed by Max 
Roth, and by the said Max Roth delivered toone B. Schoenfeld, and 
by him was indorsed in blank and deposited with the Cleveland Trust 
Company, of Cleveland, Ohio, and that this trust company indorsed 
the check to Union National Bank of Cleveland, or order, and it in- 
dorsed the sane payable tothe order of any bank or bearer, on the 
day and in the form alleged in the petition. The Union National 
Bank presented the check so indorsed to the defendant bank, at Bar- 
berton, for payment, and it paid the same and charged it to plain- 
tiff’s account. The defendant further alleges that said check was 
paid to Max Roth, of Cleveland, Ohio, without any information or 
knowledge to show that it was paid to any one else, and that, if said 
plaintiff has been damaged, it occurred by reason of its own negli- 
gence in misdirecting said check and mailing the same to Max Roth, 
at Cleveland, Ohio, instead of Max Roth of New York city. It then 
averred that plaintiff did not act promptly when it discovered its 
mistake and inform defendant in time to protect itself against any 
fraud committed. 

The new matter of the answer is denied by reply. The parties 
waived a jury and submitted the case on the facts to the court, who 
found for the defendant. A judgment on the finding was affirmed 
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by the circuit court. Error is prosecuted here to reverse both 
judgments. 

Price, J. (after stating the facts as above). At the trial in the 
court of common pleas, some of the facts were agreed upon, and they 
show that, at the date of the check mentioned in the petition, the 
plaintiff in error was indebted to one Max Roth, of New York City, 
in the sum of $122.13, and that his place of business at that time was 
No. 48 Walker street of that city. To pay the above indebtedness, 
the plaintiff in error, on the 13th day of January, 1906, drew its 
check for said amount, on the defendant in error, in favor of and 
payable to Max Roth, in the following words: ‘‘ Barberton, O., 1-13. 
1906. Pay to the order of Max Roth ($122.13 100), one hundred 
twenty-two 13.100 dollars. The S. Weisberger Co. To the Barber- 
ton Savings Bank, Barberton, Ohio.’’ Thischeck, with a letter signed 
by the firm, was placed in an envelope, which was addressed to Max 
Roth, 48 Walker street, Cleveland, Ohio, instead of Max Roth, 48 
Walker street, New York City. The letter so addressed and con. 
taining the check, shortly after it had been mailed to Cleveland, was 
delivered by the post office authorities to one claiming to be Max 
Roth, who lived or roomed on Henry street in the city of Cleveland. 
It appears that his name was Max Roth, but not the Max Roth to 
whom plaintiff was indebted, and whose place of business was 48 
Walker street, New York City. The Cleveland Max Roth, to whom 
the letter containing the check was delivered, took the check to a 
saloon keeper in Cleveland, with whom he was acquainted, and 
after indorsing his name, Max Roth, on the back of the check, re- 
ceived the cash for the same from the saloon keeper, whose name is 
B. Schoenfeld. The latter indorsed and delivered it tothe Cleveland 
Trust Company, which latter indorsed and deposited it with the 
Union National Bank, of thatcity, by which the check was presented 
to defendant bank for payment, and it was paid and charged to the 
account of plaintiff. It never reached Max Roth of New York, for 
whom it was intended, and plaintiff. afterwards and by means of 
another check, discharged its indebtedness to the NewYork creditor. 
As between the parties hereto, who should bear the loss sustained ? 

It is not necessary that we consider the many authorities present- 
ed by the plaintiff in error concerning the liability of a bank to one 
ofits dep >sitors for paying a forged check, nor to discuss the general 
rule that such bank is bound to know the signature of its depositor. 
Those authorities may be regarded as sound on the facts of each case 
there foun, and still the judgment of the lower court be free from 
error. There is one view of this case sufficiently clear to sustain 
the judgment, without conflict with any authority cited in the brief 
or oral argument. It stands out boldly in the plaintiff's case—in its 
petition and in its evidence—that it was first at fault, if not first and 
solely negligent. It was a business concern, keeping an account 
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with the defendant bank. It knew that its creditor, Max Roth, re- 
sided in New York City, doing business at 48 Walker street, and, de- 
siring to pay its debt to him, drew the check payable to him, not 
designating therein either the place of residence or business, and 
thoughtlessly or negligently inclosed it with a letter in an envelope 
which it addressed to Max Roth, 48 Walker street, C/eveland, Ohio, 
and, so addressed, the plaintiff caused it to be maiied. Bearing that 
address, the letter could not properly go to New York City, but could 
and properly did go to the city of Cleveland. Perhaps there is no 
Walker street in Cleveland; but the postal service, after diligent 
effort, found a Max Roth, or a man who claimed to be of that name, 
and the letter containing the check was delivered tohim. Upto this 
point of time, no one connected with the check was negligent, ex- 
cept the plaintiff, unless it be the letter carrier who delivered the 
letter. The act of the Max Roth of Cleveland, who received the 
letter, was criminal, and he forged the name of the real party for 
whom the check was intended by indorsing his name thereon. 

The carelessness of the plaintiff put it within the power of the 
Cleveland man to perpetrate a fraud and obtain the proceeds of the 
check, which he did at the hands of Schoenfeld, his acquaintance. 
Then it took the customary course on its way to the bank of defend- 
ant upon which itwas drawn. Schoenfeld, believing the indorsement 
of the Cleveland acquaintance legitimate, deposited the check in his 
bank of deposit, having indorsed his name on the back thereof. This 
bank indorsed and transferred it to the Union National Bank, guaran- 
teeing prior indorsements; and it in turn indorsed it payable to any 
bank or bearer, guaranteeing all prior indorsements. These were 
Cleveland banks which made the indorsements and transfers; but 
it is not alleged in the petition that the defendant bank had any in- 
formation or knowledge as to the residence or place of business of 
Max Roth, the plaintiff's creditor, and therefore the location of these 
indorsing banks was not calculated to put the defendant on inquiry 
or excite itssuspicion. They had severally guaranteed prior indors- 
ments. It was not practicable for the defendant to interview Max 
Roth, to ascertain whether he was the lawful holder of the check. 
While it is true that a forged indorsement transfers no title to the 
check, we cannot avoid a comparison of the negligent conduct of the 
plaintiff with the apparent good faith of the defendant, acting as it 
did under the circumstances narrated. The misdirected letter was 
the source of possibilities that became realities inthis case. In other 
words, the plaintiff was first at fault, and its mistake made possible 
what in fact hastranspired. If we admit, ds we do, the ordinary rule 
that a bank is bound to know the signature of its depositor, it is a 
rule to protect the rights of the depositor. But where his careless- 
ness has contributed directly to the deception of the bank he may not 
be in position toenforce such general rule. In the case at bar, it 
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appears that neither the depositor nor the Barberton Savings Bank 
intended to commit any wrong, and we may apply a rule the sub- 
stance of which is that, where one of two innocent parties must 
suffer because of a fraud or forgery, justice imposes the burden upon 
him who is first at fault and put in operation the power which result- 
ed in the fraud or forgery. We decide this case on its own peculiar 
facts, and make no search for or examination of reported cases, and 
affirm the judgment of the lower court. 
Judgment affirmed. 


FORGED BILL OF LADING. 


Springs v. Hanover National Bank, New York Supreme Court, Appellate Division, June 2, 1911. 
130 N. Y. Supp. 87. 


Drafts, drawn on the plaintiff and discounted by the drawer’s home bank, to 
which were attached forged bills of lading were forwarded to the defendant bank for 
collection. They were accepted and paid and the defendant forwarded the proceeds 
to the bank which discounted them. It was held that the drawee could not recover 
the amount of the drafts from the defendant bank. 

Action by Richard A. Springs and others against the Hanover Na- 
tional Bank of the City of New York. From a judgment setting 
aside a verdict in favor of plaintiffs and granting defendant a new 
trial (127 N. Y. Supp. 178), plaintiffs appeal. Affirmed. 

McLauecatin, J. Action to recover $39,000 paid by the plaintiffs 
to defendant under an alleged mistake of fact. At the conclusion 
of the trial the court directed a verdict for the plaintiffs, which, on 
motion of the defendant, he subsequently set aside and ordered a 
new trial. The plaintiffs appeal. 

At the trial it appeared that the plaintiffs were engaged in busi- 
ness in the city of New York; that the defendant is a national bank 
located in such city; that the First National Bank of Decatur is also 
a national bank located at Decatur, Ala.; that Knight, Yancey & 
Co. was a firm which, prior to being adjudicated a bankrupt, carried 
on business in buying and selling cotton in the state of Alabama; 
that, prior to the transaction hereafter referred to, they had done 
business with the Bank of Decatur, and also with the plaintiffs; that 
in January, 1910, they inquired of the plaintiffs upon what terms 
they could handle cotton shipped to them at New York, to which 
the plaintiffs replied, givingterms. Nothing further, however,seems 
to have been done until March 29, 1910, when they telegraphed 
plaintiffs they were consigning cotton to them for delivery and asked 
advice as to shipping and drawing instructions. The plaintiffs re- 
plied by telegragh that they could ship as they thought best, and 
could draw for 85 per cent. of the value of the cotton, insuring until 
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it was warehoused. On the same day Knight, Yancey & Co. tele- 
graphed the plaintiffs: 
Have shipped you to-day 600 bales care Independent Stores. 
Drew $39,000. 

—and then drew the following draft upon them: 

KNIGHT, YANCEY & CO., CorTon. 

DECATUR, ALA., U. S. A. 

March 29, 1910, 19 * * * No. 4059. 

Pay to the order of W. B. Shackelford, Cashier ($39,000), 
thirty nine thousand dollars, for value received, and charge 
same to account of Knight, Yancey & Co. 

To Springs & Co., New York, N. F. 

This draft, on the same day, they presented for discount to the 
Decatur Bank, with what purported to be bills of lading and certifi- 
cates of insurance for 600 bales of cotton attached. The draft was 
discounted by the Decatur Bank, and the amount of it, less the usual 
rate of exchange, credited to the account of Knight, Yancey & Co. 
The Decatur Bank indorsed the draft on the same day and sent it, 
with the papers attached, to the defendant for collection and credit, 
with a letter which gave the name of the drawees and amount of the 
draft. The only reference to the papers attached was ‘‘P-A.”” The 
letter, with the inclosures as stated therein, was received by the de- 
fendant on the 3lst of March. It indorsed upon the draft, ‘‘ Han- 
over National Bank, paid March 31, 1910, New York,” and then pre- 
sented it to the plaintiffs, who accepted the same and gave the de- 
fendant a check for the amount of it, retaining the draft and papers 
attached. The check was paid, and the amount of it credited by 
the Hanover Bank to the Decatur Bank, and the same was drawn out 
by or in the ordinary course of business on or before April 4th fol- 
lowing. Some time thereafter, plaintiffs ascertained that the bills 
of lading were forgeries. They then demanded of the defendant 
the repayment of the $39,000, on the ground that the money had been 
paid under a mistake of fact. The demand was not complied with, 
and thereupon this action was brought to recover such sum. 

Upon the foregoing facts I am clearly of the opinion that the plain- 
tiffs were not entitled torecover. The draft was concededly drawn 
by Knight, Yancey & Co. The amount was correct, and, under the 
previous arrangement with Knight, Yancey & Co., the plaintiffs ac- 
cepted and paid it. It was not a payment under a mistake of fact. 
Neither the Decatur Bank nor the Hanover Bank indorsed or in any 
way stamped the bills of lading which were drawn to the order of 
Knight, Yancey & Co. and indorsed bythem in blank. The draft itself 
contained no reference to bills of lading, and it is not claimed either 
the Decatur Bank or the defendant had any knowledge that the bills 
of lading were not genuine, or that either bank made any representa- 
tion upon the subject to induce the plaintiffs to make the payment. 
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The Decatur Bank received the draft in the usual course of business as 
a bank of discount and paid the full amount of it, less the exchange, 
to Knight, Yancey & Co., and it is not even suggested that any act 
of it or the defendant (except the indorsement of the draft in the 
usual course of business) operated to the prejudice of the plaintiffs 
or prevented them from making an earlier discovery of the forgeries. 
On the contrary, it appears that Knight, Yancey & Co. had arranged 
with the plaintiffs to accept the draft, and that they did accept it 
upon the representation of Knight, Yancey & Co. that the cotton men- 
tioned in the bills of lading had been shipped to their firm for sale 
under the previous arrangement. 

It may well be that the bills of lading gave some credit to the 
draft beyond what was created by the supposed pecuniary standing 
of Knight, Yanceyand Co. ; but they were not a part of the draft, were 
not referred to in it or in the acceptance, and, so far as the plain- 
tiffs were concerned, they were nothing more or less than collateral 
security accompanying the draft. It was for the plaintiffs alone to 
determine, before they accepted the draft, the validity and value of 
suchsecurity. There was no obligation upon either the Decatur Bank 
or the defendant to do this. The Decatur Bank in discounting the 
draft, and the defendant in presenting it for payment, did not guar- 
antee the genuineness of the bills of lading attached to it as collateral 
security. 

In Hoffman v. Bank of Milwaukee, 79 U. S. 181, the bank had 
discounted drafts drawn by parties at Milwaukee on Hoffman & Co., 
commission merchants of Philadelphia, to which were attached bills 
of lading purporting to represent shipments of flour. Hoffman & 
Co. accepted and paid the drafts. The bills of lading turned out to 
be forgeries, and Hoffman & Co. sued the bank to recover the money 
piid, claiming such payment was made under a mistake of fact. It 
was held that the money paid was not a payment by mistake, the 
court saying: 

‘* Money paid under a mistake of facts, it is said, may be recovered back as having 
been paid without consideration; but the decisive answer to that suggestion, as ap- 
plied to the case before the court, is that money paid, as in this case, by the acceptor 
of a bill of exchange to the payee of the same, or to a subsequent indorsee in discharge 
of his legal obligation as such, is not a payment by mistake, nor without consideration, 
unless it be shown that the instrument was fraudulent on its inception, or that the con- 
sideration was illegal, or that the facts and circumstances which impeached the trans- 
action, as between the acceptor and the drawer, were known to the payee or subse- 
quent indorsee at the time he became the holder of the instrument. * * * Attempt 
is made in argument to show that the plaintiffs accepted the bills of exchange upon 
the faith and security of the bills of lading attached to the same at the time the bills 
of exchange were discounted by the defendants. Suppose it was so, which is not 
satisfactorily proved, still it is not perceived that the concession, if made, would benefit 
the plaintiffs, as the bills of exchange are in the usual form and contain no reference 
whatever to the bills of lading, and it is not pretended that the defendants had any 





LEGAL DECISIONS. 759 


knowledge or intimation that the bills of lading were not genuine, nor is it pretended 
that they made any representation upon the subject to induce plaintiffs to contract any 
such liability.” 

It would make this opinion too long to quote from the other au- 
thorities. But see Hannay etal. v. Guaranty Trust Company of New 
York, 187 Fed.—, recently decided by the Circuit Court of the United 
States for the Southern District of New York. 

The draft in question, as we have already seen, made no refer- 
ence to the bills of lading. When the plaintiffs accepted it, they 
thereby became obligated to pay according to the acceptance. The 
acceptance admitted the existence of Knight, Yancey & Co., the 
genuineness of their signatures, as well as their capacity and author- 
ity to draw the instrument. Negotiable Instruments Law, § 112. 

There is another view which it seems to me prevents plaintiffs 
from recovering. The defendant, in presenting the draft for pay- 
ment, acted as the agent of the Decatur Bank, which was a bona fide 
holder for value. When the defendant received payment of the 
draft, it had no knowledge that the bills of lading attached were 
spurious, or that the bills did not represent actual cotton delivered. 
Having received the payment and paid the same over to the Decatur 
Bank before it had any knowledge that the bills of lading were spu- 
rious freed it from liability. 

If the foregoing views be correct, then it follows that the court 
did not err in setting aside the verdict in favor of the plaintiffs and 
granting a new trial, because on the facts presented a verdict should 
have been directed for the defendant. 

The order appealed from, therefore, is affirmed, with costs and 
disbursements. All concur. 


NEGOTIABILITY. 


Holliday State Bank v. Hoffman, Supreme Court of Kansas, June 10, 1911. 116 Pac. Rep. 239. 
A note, due six months after date, which provides that if, in the holder's judg- 
ment, the security given as collateral depreciates in value, additional security will be 
furnished on demand, otherwise the note shall mature at once, is non-negotiahle be- 
cause it contains a promise to do something in addition to the payment of money, and 
also because the date of payment is uncertain. 


Action by the Holliday State Bank against C. B. Hoffman. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded. 
Porter, J. The bank brought this action on a promissory note 
given by C. B. Hoffman to the Merchants’ Refrigerating Company for 
shares of its capital stock. Hoffman admitted the execution of the 
note and alleged a total failure of consideration. On the trial he in- 
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troduced evidence tending to show that the stock for which the note 
was given was valueless, and that he was induced to purchase the 
same by the false and fraudulent representations of J. E. Brady, 
president of and acting for the refrigerating company. The plain- 
tiff introduced evidence tending to show that it purchased the note 
in due course, without notice of defenses. At the close of the evi- 
dence, the court directed a verdict for the plaintiff for the amount 
of the note, with interest. The defendant appeals. 


The case turns upon the question whether the note is negotiable. 
It reads as follows: 
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oe Kansas City, Mo., Sept. 78, 190.. 

..524...MONTHS AFTER DATE, FOR VALUE RECEIVED../.. 
: PROMISE TO PAY TO THE ORDER OF... Merchants’ Refriger- 
: ating Company, Kansas City, Missouri 
: .. Forty-five hundred and no-100........00005: DOLLARS 
: AT THE OFFICE OF THE...Jerchants' Refrigerating Com- 
: pany, Kansas City, Missouri 
: WITH INTEREST FROM MATURITY UNTIL PAID AT THE RATE 
: OF...S¢¥...PER CENT. PER ANNUM. 





ee 
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To SECURE THE PAY- 
MENT OF THIS NOTE AND OF ANY AND ALL OTHER INDEBTED- 
NESS WHICH..../....NOW OWE TO THE HOLDER HEREOF, OR 
MAY OWE HIM AT ANY TIME BEFORE THE PAYMENT OF THIS 

NOTE. ./,.HAVE HERETO ATTACHED, AS COLLATERAL SECU- : 
; RITY, THE FOLLOWING:...Stock certificate No. 137 of the : 
: capital stock of Merchants’ Refrigerating Co., calling for 
: g0 shares of stock ; par value $5,000. Above collateral has : 
a market value of $6,250.00. If, in the judgment of the : 
holder of this note, said collateral depreciates in value, : 
the undersigned agrees to deliver when demanded addi 
tional seeurity to the satisfaction of said holder, other- : 
wise this note shall mature at once. Any assignment or :: 
: transfer of this note, or obligations herein provided for, : 
: shall carry with it the said collateral securities and all : 
rights under this agreement. And I hereby authorise : 
the holder hereof on default of this note, or any part : 
thereot, according to the terms hereof, to sell satd collat- : 
: eral, or any part thereof, at public or private sale and 
: with or without notice, and by such sale the pledgor’s : 
: right of redemption shall be extinguished. 
C. B. Hoffman. 


The provisions of the negotiable instruments law, which it is 
claimed are applicable to the note, are as follows: 

‘‘An instrument to be negotiable must conform to the following 
requirements: (1) It must be in writing and signed by the maker or 
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drawer; (2) must contain an unconditional promise or order to pay 
a sum certain in money; (3) must be payable on demand or at a fixed 
or determinable future time; (4) must be payable to order or to 
bearer; and (5) where the instrument is addressed to a drawee, he 
must be named or otherwise indicated therein with reasonable 
certainty. 

‘‘The sum payable is a sum certain within the meaning of this 
act, although it is to be paid: (1) With interest; or (2) by stated in- 
stallments; or (3) by stated installments, with a provision that upon 
default in payment of any installment or of interest the whole shall 
become due; or (4) with exchange whether at a fixed rate or at the 
current rate; or (5) with costs of collection or an attorney’s fee, in 
case payment shall not be made at maturity. 

‘‘An instrument is payable at a determinable future time, within 
the meaning of this act, which is expressed to be payable: (1) At a 
fixed*period after date or sight; or (2) on or before a fixed or deter- 
minable future time specified therein; or (3) on or at a fixed period 
after the occurrence of a specified event which is certain to happen, 
though the time of happening be uncertain. An instrument payable 
upon a contingency is not negotiable, and the happening of the event 
does not cure the defect. 

‘* An instrument which contains an order or promise to do any 
act in addition to the payment of money is not negotiable. But the 
negotiable character of an instrument otherwise negotiable is not 
affected by a provision which: (1) Authorizes the sale of collateral 
securities in case the instrument be not paid at maturity; or (2) au- 
thorizes a confession of judgment if the instrument be not paid at 
maturity; or (3) waives the benefit of any law intended for the ad- 
vantage or protection of the obligor; or (4) gives the holder an elec- 
tion to require something to be done in lieu of payment of money. 
But nothing in this section shall validate any provision or stipulation 
otherwise illegal.” Sections 5254, 5255, 5257, 5258, Gen. Stat. 1909. 

The defendant contends that under these provisions of the stat- 
ute the note is non-negotiable for three reasons: (1) It is not for a 
sum certain; (2) it is not due at a fixed or determinable future 
time; (3) it contains promises to do acts in addition to the payment of 
money. 

If for any reasons suggested the note is nonnegotiable, the case 
should have gone to the jury on the evidence offered in support of 
the plea of a failure of consideration, and, onthe other hand, if it be 
held negotiable it was error to direct a verdict in view of the de- 
fendant’s evidence which tended to show that the bank was not a 
holder in due course. Although the failure to submit the issues of 
fact to the jury require a reversal it is necessary to determine the 
question of the negotiability of the note. 

In our opinion the most serious objection to the form of the note, 
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the particular provision which most clearly destroys the negotiable 
character of the instrument, is the agreement as to matters other 
than the payment of money. This is the stipulation by which the 
maker agrees to deliver, when demanded, additional collateral se- 
curity to the satisfaction of the holder, in default of which the note 
shall mature at once. It would hardly be different if the note re- 
cited that it was secured by a chattel mortgage upon certain live 
stock, and contained an agreement that in case their value should 
depreciate, and the holder should deem the security insufficient, the 
maker would, on demand, execute and deliver to the holder a mort- 
gage upon certain real estate for such amount as would satisfy the 
holder, and that otherwise the note should mature at once. 

The negotiable instruments law, which is merely declaratory of 
the mercantile law on the subject contains a provision which, as we 
construe it, makes the notein theinstant case non-negotiable. Section 
5258 of the General Statutes of 1909 reads: ‘‘An instrument which 
contains an order or promise to do any act in addition to the pay- 
ment of money is not negotiable.”” The section then enumerates 
certain things which are not to be regarded as falling within the in- 
hibition. None of these exceptions cover such a promise as the one 
under consideration. 

The note is nonnegotiable for the further reason that the same 
provision renders doubtful and uncertain the time at which it shall 
become due. If the maker shall fail when demanded to furnish ad- 
ditional security to the satisfaction of the holder, the note shall ma- 
ture atonce. It is argued that this is no different in principle from 
the provision that default in the payment of any installment shall 
accelerate the maturity of the note, and cases are cited in which we 
have held that a similar provision will not render the note nonnego- 
tiable. See Clark v. Skeen, 61 Kan. 526, 60 Pac. 327, 49 L. R. A. 
190, 78 Am. St. Rep. 337. The negotiable instruments law itself ex- 
pressly declares that a negotiable instrument may contain provisions 
of this kind. Gen. Stat. 1909, §§ 5255, 5257. The distinction be- 
tween such a stipulation and the one in question lies in the fact that 
in the one instance the maturity is accelerated by the default of the 
maker alone, and the default is to consist in his failure to pay money. 
Here the maturity of the note is to be accelerated by the failure of 
the maker to do something in addition to the payment of money, 
and both contingencies are made to depend upon something over 
which he has not the absolute control. It is within the power of the 
holder, by refusing assent to what the maker has done, arbitrarily 
to make the note due at any time between the date of its execution 
and six months thereafter. If the holder is not satisfied with the 
additional security, the note matures at once, and thus the time at 
which it may mature would depend upon the time at which the 
holder declared himself dissatisfied with the security delivered by 
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the maker. The effect of this stipulation is to leave the time when 
payable uncertain and indefinite. 

The adoption in recent years of the negotiable instruments law 
by so many of the states was in response to the general desire for 
uniformity in respect to commercial paper. The application, how- 
ever, by the courts of legal principles to particular facts has not 
reached scientific exactness, and never will. It is hardly to be ex- 
pected, therefore, that the courts of the different states which have 
adopted the act will always agree in the construction and applica- 
tion of its provisions. Actual uniformity in the law of negotiable 
instruments will remain a dream more or less iridescent; substantial 
uniformity is all that can be hoped for. The conclusions we have 
reached with respect to the instrument in question are in harmony 
with the former decisions of this court and accord with our view of 
the proper construction to be given to the language of the statute. 

The trial court erred in holding the instrument negotiable and 
in directing a verdict. The judgment will therefore be reversed, 
and the cause remanded for further proceedings in accordance with 
these views. All the Justices concurring. 


SURRENDER OF BILL OF LADING WITHOUT PAYMENT 
OF DRAFT. 


Second National Bank v. Bank of Alma, Supreme Court of Arkansas, June 5, 1911. 1388. E. Rep. 472. 


The plaintiff bank sent a draft to the defendant bank for collection. To the 
draft was attached a bill of lading covering a machine consigned to ‘+ shipper’s order.” 
The consignee claimed the right to test the machine without paying the draft, and 
the defendant bank surrendered the bill of lading. The consignee afterwards re- 
fused to keep the machine or pay the draft. There was evidence that the agent of 
the shipper ratified the surrender of the bill by acts subsequent thereto. It was held 
that the defendant bank was not liable. 


Action by the Second National Bank of Baltimore against the Bank 
of Alma. From a judgment for defendant, plaintiff appeals. Affirmed. 

FRAUENTHAL, J]. This was an action instituted by the Second Na- 
tional Bank of Baltimore, plaintiff below to recover from the Bank of 
Alma the face value of a draft which it had sent to the latter bank for 
collection, accompanied with a bill of lading, which the defendant turn- 
ed over to the drawee without payment of the draft and, it was alleged, 
contrary to the plaintiff's instructions. The plaintiff was engaged in 
the banking business at Baltimore, Md., and the defendant was en- 
gaged in the same character of business at Alma, Ark. 

In February, 1908, the Judge Machine Company, which was located 
at Baltimore, Md., entered into a written contract with the Alma Can- 
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ning Company, which was located at Alma, Ark., by which it leased to 

the latter company for a term of years a machine for peeling peaches, 
known as the ‘“New Process Peeling Machine,’’ for the sum of $500 and 
certain royalties. The Judge Machine Company was the owner of a 
patent for and was the manufacturer of this machine. It shipped the 
same from Baltimore to the Alma Canning Company, at Alma, Ark., 
and according to the terms of said written contract, the lease should 
commence after a 10 days’ trial and acceptance by the latter company 
of the machine. The written contract also provided that the machine 
was warranted to docertain specific work in peeling peaches, and that 
the Alma Canning Company should have the right to test it for the 
above period after its arrival and installation at Alma, and in the 
event the machine did not work according to the warranty the Judge 
Machine Company would remove the machine and refund any money 
that might be paid thereon, together with any freight paid by the Alma 
Canning Company. 

On March 30, 1908, at the time of shipping the machine, the Judge 
Machine Company drew a draft on the Alma Canning Company for 
$500, the purchase money of said lease, and made same payable to 
the plaintiff and placed same with the plaintiff for collection, accom- 
panied with a bill of lading for the machine, in which it stated that it 
was consigned to shipper’s order. The plaintiff sent the draft, accom- 
panied with the bill of lading, to the defendant for collection, with in- 
structions “‘to hold for arrival of goods and to deliver the bill of lading 
only upon payment of draft.’’ The testimony on the part of defendant 
tended to prove that, after it received the draft for collection, the Alma 
Canning Company claimed that it had the right, under said written 
contract which it had made with the Judge Machine Company, to test 
the peeling machine before accepting it and paying the draft, and for 
that purpose it demanded and obtained from the defendant the bill of 
lading without paying the draft. 

The testimony on the part of the defendant tended to prove further 
that, before the peeling machine was installed and tested, it notified the 
representatives of the Judge Machine Company that the bill of lading 
had been surrended without payment’of the draft at the request of the 
Alma Canning Company for the purpose of testing the machine, and 
that this act of the defendant was by them duly ratified, and that after- 
ward they assisted in the installation and trial of the machine. Defend- 
ant introduced testimony tending also to prove that the machine was 
not as warranted,and that within the time prescribed by the above-written 
contract of lease the Judge Machine Company had notice that on this 
account it refused to accept same, and that same was subject to its order. 
Thereupon the Alma Canning Company refused to pay to defendant the 
the draft drawn by the Judge Machine Company on it, and, the defend- 
ant refusing to pay same to the plaintiff, it brought this suit to recover 
the face of said draft. 
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The case was tried by the court sitting as a jury, who made findings 
in favor of defendant and rendered judgment accordingly. 

It is contended by counsel for plaintiff that the defendant, having 
undertaken the collection of the draft which plaintiff had sent to it, be- 
came its agent for that purpose, and thereby it was liable for its breach 
of duty in disobeying the instructions accompanying the draft that it 
should not turn the bill of lading over to the Alma Canning Company, 
except on payment of the draft. 

It has been well established, we think, that a bank receiving a bill 
or draft for collection from a forwarding bank is liable for any loss oc- 
curring through any neglect of duty or unauthorized act done by it. 
Where it surrenders the bill of lading accompanying a draft contrary 
to instructions, it is in law liable, as for conversion, for any damages 
which have been sustained by reason thereof. 

But such collecting bank is liable only for the actual loss which re- 
sults from its improper conduct or unauthorized act. If a loss occurs to 
any one interested in the paper accompanying the bill of lading, through 
any breach or neglect of duty on the part of the collecting bank, such 
party will have a right of action against it for the loss thus sustained. 
But there must be an actual loss before any recovery can be had in 
such case, and no recovery can be had for more than the actual loss 
sustained. 

While the face of the draft is prima facie the measure of the dam- 
age which the party interested therein has sustained, yet the collecting 
bank may, notwithstanding its default of breach of duty, show the ac- 
tual damage which has been sustained by the interested party, or may 
show that no damage has been actually suffered by him in defense of 
such action brought against it. 

In the case at bar, the uncontroverted evidence shows that the plain- 
tiff received the draft with the accompanying bill of lading from the 
Judge Machine Company for collection only, and did not discount said 
draft or purchase same. The Judge Machine Company was a depositor 
with the plaintiff, but the testimony clearly shows that no part of this 
draft was placed to its credit by the plaintiff, and no part thereof was 
paid to the Judge Machine Company by it. The plaintiff was not a 
purchaser of this draft, and it therefore was not a holder thereof for 
value. It therefore did not become the purchaser or owner of the 
machine covered by the bill of lading accompanying the draft. 

Under the testimony adduced by the plaintiff itself upon the trial 
of this case, it was in fact the agent of the Judge Machine Company to 
collect this draft, and it received same in that capacity only, and for- 
warded it to the defendant as its correspondent and agent to collect. 
Its relation to the Judge Machine Company was therefore only that of 
the collecting agent of the draft. It thereby became liable to the Judge 
Machine Company only for any loss which it might sustain by reason 
of any defualt or breach of duty as such collecting agency committed by 
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it or by the defendant to whom it forwarded it for collection, and for 
whose acts it was responsible. 

It had the right to sue in its own name for any default of the de- 
fendant by reason of which any liability was incurred by it tothe Judge 
Machine Company, and it also had the right to institute suit against the 
defendant for any loss which it caused by reason of a breach of duty 
committed by it in collecting the draft, because the title thereto had 
been actually transferred to it, although for collection, by the Judge 
Machine Company. 

But by accepting for collection the draft, accompanied by the bill of 
lading, the plaintiff only became the agent of the Judge Machine Com- 
pany for that purpose, and it did not thereby become the true owner of 
the draft or of the machine which was covered by the bill of lading ac- 
companying the draft. 

By the action instituted in this case, the plaintiff could only recover 
the actual loss which was sustained by reason of any neglect or breach 
of duty committed by the defendant in the collection of said draft. De- 
fendant had still the right, in its defense, to show that the plaintiff was 
not damaged by reason of its having surrendered the bill of lading with- 
out payment of the draft, although it was done contrary to instructions. 
It could show this by proving that che plaintiff was not the true owner 
of the draft and bill of lading, but was simply holding same as the agent 
of the Judge Machine Company, coupled with no interest therein, and 
by proving any facts which would constitute a defense against the Judge 
Machine Company in event it was seeking a recovery against it. 

The bill of lading which accompanied the draft represented the prop- 
erty covered by it,and by the transfer of the draft the title to said property 
was thereby transferred. But the holder of the bill of lading had no 
greater or better rights therein than the holder of the draft. The draft 
represented the purchase money of the machine, and was drawn in pur- 
suance of the contract which warranted the machine to be of a certain 
quality and provided for a test thereof before the machine should be ac- 
cepted, and therefore before there should be any liability for the pay- 
ment of the purchase money thereof. The Judge Machine Company, 
who, under the testimony, was still the true owner of the draft, had 
therefore the right still to control its collection and the disposition of 
the machine covered by the bill of lading accompanying it. 

The testimony on the part of the defendant tended to prove that after 
the bill of lading had been surrendered by the defendant to the Alma 
Canning Company, the representative of the Judge Machine Company 
assisted in installing and making a test of the machine, and before this 
was done the Judge Machine Company, through its agent, was duly 
notified by the defendant that it had surrendered this bill of lading with- 
out the payment of the draft, for the purpose of permitting the machine 
to be installed and tested, and that its agent, after such knowledge, duly 
ratified the act of the defendant in turning over to the Alma Canning 
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Company the bill of lading without payment of the draft, in order to 
make said test. Such ratification amounted in effect to an authoriza- 
tion made before the bill of lading was surrendered; and the Judge Ma- 
chine Company being the true owner of the draft and bill of lading, it 
had the right to give such authorization to the defendant. 

We think the evidence warranted the court in finding that the plain- 
tiff was only the agent of the Judge Machine Company in making the 
collection of this draft, and that it was not the actual owner thereof, 
either by purchase or otherwise, and therefore it had no interest, except 
as the agent of the Judge Machine Company, in the property covered 
by the bill of lading. We think also that there was some evidence sus- 
taining the finding of the court that the representative of the Judge Ma- 
chine Company ratified the act of the defendant in turning over the bill 
of lading to the Alma Canning Company without payment of the draft, 
in order that the machine might be installed and tested. Under such 
circumstances, the courtdid not err in the declaration of law which it made 
that the plaintiff was not entitled to recover herein. If the plaintiff de- 
sired to protect itself against any possible claim of liability which the 
Judge Company might assert against it under any view of the case, it had 
the right to join it as a party plaintiff, or torequire it to be madea party 
defendant, and to thus conclude it by the judgment which the court 
might render herein. Kirby’s Digest, § 6007. But, inasmuch as the 
Judge Machine Company was not made a party to this action, the judg- 
ment cannot preclude it from seeking the enforcement of any right which 
it may have against the Alma Canning Company forthe purchase money 
of the lease of said machine. 

Finding no reversible error in the trial of this case, the judgment is 
affirmed. KrrBy, J., dissents. 


USURY. 


Taking interest in advance. 


Cooke v. Young, Supreme Court of South Carolina, July 7, 1911. 718. E. Rep. 837. 


Where a note bears interest at the highest legal rate, it is not usury for one dis- 
counting the note to calculate interest to maturity and accept the amount at the time 
of the discount. 


Action by A. B. Cooke against W. F. Young, as administrator of S. 
T. Poineer, deceased. Judgment for defendant, and plaintiff appeals. 
Affirmed. 

Jones, C. J. This action was to recover forfeiture for alleged usury. 
Jury trial was waived, and the case, upon an agreed statement of the 
facts was submitted to Hon. W. B. Gruber, presiding as special judge, 
who dismissed the complaint. On November 7, 1908, Arthur B. Cooke, 
the plaintiff, gave Samuel T. Poineer, defendant’s intestate, two notes 
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for $600 each, one due on January 1, 1910, and the other on July 1, 1910, 
with interest from date at 7 per cent. per annum, secured by a mortgage 
of real estate in the city of Spartanburg, S.C. Plaintiff afterwards 
moved to California, and on July 21, 1909, inquired by letter of the ad- 
ministrator what he would take in cash payment of the notes by Sept- 
ember 1st, to which the administrator replied that he was advised that 
he had no authority other than to collect the notes according to their 
tenor, and could not discount them, but would receive the whole amount, 
if he desired to pay. On August 4, 1909, J. T. Willard, a real estate 
agent representing plaintiff, having sold the mortgaged property, paid 
to defendant’s attorneys the amount due upon the notes and mortgage, 
with interest calculated to the maturity of the notes, the interest amount- 
ing to $117.60. The plaintiff brought action to recover double this sum, 
claiming that it was usurious to receive interest in excess of the amount 
of interest accrued up to the date of payment. 

The action is sought to be maintained under the provisions of sec- 
tions 1662 and 1663 of the Code as follows: 

‘“ No greater interest than (7) percent. per annum shall be charged, 
taken, agreed upon or allowed upon any contract arising in this state 
for the hiring, lending or use of money or other commodity, either by 
way of straight interest, discount or otherwise, except upon written con- 
tracts, wherein by express agreement, a rate of interest not exceeding 
eight per cent. may be charged. 

‘“ Any person or corporation who shall receive or contract to receive 
as interest any greater amount than is provided for in the preceding 
section shall forfeit all interest, and the costs of the action and such 
portion of the original debt as shall be due shall be recovered without 
interests or costs, and where any amount so charged or contracted for 
has been actually received by such person or corporation, he or she, or 
they shall also forfeit double the total amount received in respect of in- 
terest, to be collected by a separate action or allowed as a counter-claim 
in any action brought to recover the principal sum.’’ 

It is conceded that there is no usury in the terms of the contract. It 
cannot therefore be usury to receive payment according to such terms. 
The fact that the debtor for his own convenience voluntarily chooses to 
pay before maturity the amount of principal and interest due at maturity 
cannot operate to taint the transaction with usury, as that is nothing 
more than performance of a lawful contract, although tendered and ac- 
cepted in advance of the stipulated time. The statute has no reference 
to the receipt of the principal debt. The receipt of the interest in ad- 
vance of the time of stipulated payment could not be within the statute, 
which has been construed not to forbid the taking of lawful interest an- 
nually in advance. Newton v. Woodley 55 S. C. 132, 32 S. E. 531, 33 
S. E. 1; Heyward v. Williams, 63 S. C. 470, 41 S. E. 550. 

The judgment of the circuit court is affirmed. 

Cary, A. J., and Woops and Hyprick, J. J., concur. 





LEGAL DECISIONS. 
DEPOSIT WITHOUT OWNER’S KNOWLEDGE. 


Patek v. Patek, Supreme Court of Michigan, July 5, 1911. 131 N. W. Rep. 1101. 


Where a sum of money in a lawyer's hands, belonging to one of his clients, is de- 
posited in a bank by the attorney's wife in her name, the relation of debtor and 
creditor does not arise as between the lawyer and the bank. The money constitutes 
a trust fund which, upon the failure of the bank, can be recovered from the receiver. 

Bill by Julius J. Patek against Bertha Patek and others. From an 
order sustaining a demurrer, complainant appeals. Reversed and re- 
manded. 


BrrpD, J. The bill of complaint in this cause was filed to establish 
a trust relation and to obtain a temporary injunction. A demurrer was 
interposed and sustained, and complainant appeals. 

The allegations of the bill in substance are: That complainant is a 
lawyer and practicing his profession at Ironwood, in this state; that on 
April 3, 1909, just prior to departing on a business trip, he came into 
possession of $1,000 belonging to one of his clients,and placed it in a trunk 
in his dwelling; that during his absence, and on the 7th day of April, 
1909, his wife, who is a native of Bohemia and who knows little about 
our language and business methods, took the money from the trunk and 
gave it to one of her small boys, with directions to take it to one of the 
three banks then doing business in that city. The boy took the money 
and delivered it to the defendant bank and was given a savings book, 
showing that Bertha Patek had deposited $1,000 in the bank. That 
complainant was away from home much of the time until June 19th, 
when he was first informed of the deposit by his wife. That on June 
20th the bank was closed by the federal authorities because of its insol- 
vency, and Frederick Tillinghast was appointed the receiver thereof. 
It is alleged that neither he nor his wife was a depositor at defendant 
bank, and that his wife had no title nor interest in the money, and had 
no authority to remove the money from the trunk and deposit it in the 
bank, and that it was done without his knowledge or consent. 

It is further alleged that the amount of the bank’s funds turned over 
to the receiver was far in excess of said $1,000, and that the funds of 
said bank were always, from the time it received the deposit down to 
the time it went into the receiver’s hands, far in excess of said sum of 
$1,000. It is charged in said bill that the relation of debtor and credi- 
tor, with reference to said sum of $1,000, never existed between the said 
bank and the complainant, and it is further charged that the said sum 
in the hands of the said bank and now in the hands of the defendant 
receiver constitutes a trust fund in favor of the complainant, and that 
in equity and good conscience the same should be paid to the said com- 
plainant as a preferred claim. 

By way of relief the complainant prays that said fund may be de- 
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clared a trust fund, and that the defendant receiver be directed to rec- 
ognize it as such; that defendant Bertha Patek may be decreed to sur- 
render said savings book into court; that the defendant receiver be re- 
quired to make a complete discovery and disclosure of the assets and 
liabilities of said banking association on the 6th day of April, 1909, and 
at other times between that date and the date on which it went into the 
hands of a receiver, and that until the final hearing the defendant re- 
ceiver be restrained from disposing of the fund or assets of said bank, 
and for general relief. 

The complainant alleges and offers to prove that the money deposited 
was his money, and that his wife, without any authority, caused it to 
be delivered to the defendant bank without his knowledge or consent: 
that she had no title nor interest in the money, and that neither was a 
depositor in the defendant bank. Ifthe complainant is able to establish 
these facts, we think he is right in his contention that title to the money 
never passed from him to the bank, and that the relation of creditor and 
debtor never existed between them as to said fund. Burtnett v. Bank, 
38 Mich. 630; Cady v. Omaha National Bank, 46 Neb. 756, 65 N. W. 
906. Andtherule is the same, even though the depositary had no notice 
or knowledge at the time the deposit was made that it was the money 
of another. Burtnett v. Bank, supra; Union Stock Yards Nat’l Bank 
v. Campbell, 2 Neb. (Unof.) 72, 96 N. W. 608; Van Alen v. National 
Bank, 52 N. Y. 1. 

It is argued by defendant that as the bill shows that the deposit has 
been mingled with the general funds of the bank that it has become dis- 
sipated, and in consequence thereof complainant must share with the 
general creditors of the bank. We cannot agree with counsel in this 
contention. When complainant shows that the general funds of the 
bank have been in excess of the amount deposited at all times since the 
deposit was made, he establishes the presumption that his money is still 
in the possession of the bank. Under such circumstances, his claim 
would become a lien upon the wholefund. Sherwood v. Bank, 103 Mich. 
109, 61 N. W. 352; Emigh v. Earling, 134 Wis. 565, 115 N. W. 128, 
27 L. R. A. (N. S.) 243; State v. Bank, 61 Neb. 181, 85 N. W. 43, 52 
L. R. A. 858; Butler v. Bank, 159 Fed. 116, 86 C. C. A. 306. In Sher- 
wood v. Bank, where a like contention was made, Mr. Justice Hooker 
said: ‘‘If the trust actually existed, and the identical fund received 
had been intact when it came into the hands of the receiver, it would 
have been subject to the petitioner’s claim. Why should it be any less 
so, if it is clear that the fund into which it went (such fund being money 
legally belonging to the bank) never was reduced to the amount of the 
trust fund? The bank could not complain, for the decisions are numer- 
ous that the claim of the cestui que trust would become a lien upon the 
entire fund when the intermingling occurred, and the law would pre- 
sume that the trust fund was not paid out as long as an equal amount 
remained.’’ We are of the opinion that the bill of complaint states a 
case calling for equitable relief. 

The order sustaining the demurrer is reversed, and the cause re- 


manded for further proceeding. Complainant will recover costs of both 
courts. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


PERSONAL LIABILITY OF BANK OFFICIAL ON GUARANTY. 


Editor Banking Law Journal. ———, Ark., August 3, 1911. 

Dear Str:—I will appreciate your answering the following question through the 
columns of your valued JouRNAL: 

A banana firm in New Orleans had been shipping a client of ours bananas by the 
car load on open account. Very suddenly they refused to ship on open account and 
told our client that he would have to have a bank’s guarantee of the payment of the 
bananas which he had requested shipped. We made the guarantee. Wher. the 
bananas got here they were in such bad shape as to make them almost entirely unfit 
for use. Our client refused to take the car and we attempted to make some equitable 
settlement with the New Orleans concern. They refused any kind of settlement ex- 
cept full payment for the car of rotten bananas. They were so entirely unreasonable 
that we refused to do anything further. Then they brought suit against our bank 
on the guarantee; but, as the guarantee was to a third party, the case was thrown out 
of court. The New Orleans concern has now brought suit against our vice-president 
personally for the amount represented by the car of bananas. 

I will appreciate your citing any cases bearing upon this matter, and giving us 
your opinion as to whether an officer of a bank can be held liable personally for his 
official acts. Very truly yours, CASHIER. 


Answer.—As a general thing, an agent, who acts in excess of his au- 
thority, is personally liable to the party with whom he deals. This is 
certainly the rule where the agent knowingly exceeds his authority. 
Where the agent believes in good faith that he is acting within his au- 
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thority, his liability is questioned in some cases, but, by the weight of 
authofity, he is held liable. 

It is said, by way of pointing out the reason of this rule, that the fact 
that the professed agent honestly thinks that he has authority affects the 
moral character of his act; but his moral innocence, so far as the person 
whom he has induced to contract is concerned, in no way aids such per- 


son or alleviates the inconvenience and damage which he sustains. 

By the weight of authority the agent cannot be held liable on the con- 
tract itself unless the contract contains apt words to bind him personally. 
In the present case, if the guaranty showed plainly that it was the bank’s 
guaranty and not the vice-president’s, the vice-president could not be 
held liable on the guaranty. The remedy under such circumstances 
would be an action for deceit, and the facts in the case under consideration 
do not seem to warrant such an action. 

The foregoing statements are made for the purpose of showing that 
in certain cases an agent may be held liable though he never intended 
to bind himself personally. 

It has, however, been expressly held that, where a bank has no power 
to guaranty, the officer signing a guaranty for the bank is not personally 
liable. Thilmany v. Iowa Paper Bag Co., 108 Iowa 357, 79 N. W. Rep. 
261. 


COMPUTATION OF INTEREST. 


Editor Banking Law Journal. Newark, N. J., August 3, 1911. 
Dear Str :—Jones makes anote to the order of Smith for $800, dated May 22, 1911, 
payable ‘+ On September 14, 1911, with interest.” Under New York State law would 
the holder be entitled to interest for 115 days, the exact number which the note would 
run, or would he be obliged to count interest by calendar months—three months 22 
days? A reply through the columns of the JourNAL will be appreciated. 
Very truly yours, PRESIDENT. 
Answer.—The matter is not regulated by statute in New York, 
but by the general custom followed by the banks. We are unable 
to find that the courts of New York have ever been called upon to de- 
cide the method of computing interest in a case such as the one above 
outlined. The New York statutes define the words ‘‘ day,” ‘‘month” 
and ‘‘ year,” when they appear in a negotiable instrument, but they 
do not cover the case of an instrument payable on a day certain, so 
far as the figuring of interest is concerned. We understand that it 
is the custom of New York banks in cases of this kind to ascertain 
the exact number of days for which the note runs (in this instance, 
115 days) and then to compute the interest on the basis of 360 days 
to a year. 


PROTEST. 
Editor Banking Law Journal. Curno, Cau., July 27, 1911. 


Dear Srr:—Please give your opinion on the following : A becomes an accommo- 
dation signer with B on the face of his note, receiving no consideration for the use 
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of his name, and writing the word ‘‘ surety ” after his signature. Will it be neces- 


sary to protest and give notice of protest for dishonor on day of maturity, in order to 


maintain action against A ? Yours truly, CASHIER. 


$450.00 CHINO, CAL., ..../uly 18, 1911.... 

Sixty days after date, for value received, 
..J.... promise to pay to the order of. Chino State Bank. sep 
+ << I CG MI, 6h onerentavsapetee< slob ‘ahaa eedses DOLLARS, 
with interest payable every three months at the rate of eight per cent. 
per annum from date until paid, and attorney's fees of ten per cent. on princi- 
pal, and twenty dollars if suit be instituted on this note. If said interest be not 
paid when due, it shall be compounded every three months and bear the 
same rate of interest as the principal; or the holder of this note may at his 
option declare the whole sum of principal and interest immediately due and 
payable. Principal and interest payab'e in Gold Coin of the United States. The 
makers and endorsers of this Note hereby waive diligence, demand, protest and 
notice. 

Payable at CHINO STATE BANK, Chino, Cal. 





No. 
PN 5 dio ae 





Answer.—Formal protest is not necessary in orderto hold A. Pro- 
test is only essential in the case of foreign bills of exchange, that is 
bills drawn in one state and payable in another. 

Nor is it necessary to send A notice of dishonor. A failure to give 
notice of dishonor discharges only drawers and indorsers. 


CERTIFICATE OF DEPOSIT. 


Editor Banking Law Journal. ASHEVILLE, N. C., August 15, 1911. 
DeAR Srr:—Please advise me if a bank is required to know the signature of the 
holder to whom its Certificate of Deposit is issued ¢ Yours truly, CASHIER. 


Answer.—The general principle that a bank must know the signature 
of its depositor applies to certificates of deposit and if the payee’s in- 
dorsement is forged to a certificate, the bank is still liable to him not- 
withstanding it has paid out the money in good faith. 5A. & E. Encyc. 
of L., p. 810. 

In Honig v. Pacific Bank, 73 Cal. 464, an agent deposited a sum of 
money and took a certificate of deposit payable to his principal. He 
afterwards forged the principal’s indorsement and drew out the deposit. 
It was held that the bank was liable to the principal. 

Where certificates of deposit were stolen and the name of the payee 
forged, the bank, paying them on such forged indorsements, was held 
liable to the payee, where it was not shown that he was guilty of negli- 
gence in the loss of the certificates, or in failing to notify the bank of the 
loss. Frankfort First National Bank vy. Bremer, 7 Ind. 685. 
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GARNISHMENT. 


Editor Banking Law Journal. JACKSONVILLE, Fia., July 29, 1911. 

Dear Srr:—In your July issue you answer an inquiry from a correspondent at 
Boise, Idaho, in regard to certificates of deposit. 

After reading this inquiry and your reply we got an opinion from our attorneys. 
We hand you below a copy of their opinion. Will you do us the favor to read it over 
carefully and see whether you agree with them. 

We have always taken the position that a certificate of deposit and a cashier's 
check were negotiable, and that, when they left our possession, it would be impossible 
for us to say in whose possession they were at the time garnishment was served. 

Yours truly, Vice PRESIDENT. 


GARNISHMENTS AND ANSWERS THEREIN. 

The principal provisions of the Florida Statutes concerning garnishments are as 
follows: 

Section 2130, GENERAL Statutes 1906. 

‘* Every person who shall have brought a suit in any court of this State against 
any person, national or corporate, shall have a right to a writ of garnishment under 
the circumstances and in the manner hereinafter provided, to subject any indebted- 
ness due to the defendant by a third person, and any goods, money, chattels or effects 
of the defendant in the hands, possession, or control of a third person.” 

Section 2132. 

‘¢ The writ * * shall command the said garnishee to appear at the rule day to which 
said garnishment shall be returnable and state on oath in writing to be filed in the 
court, whether he is at the time of the answer indebted to the defendant, or was in- 
debted at the time of the service of the writ, or at any time between such periods, 
and in what sum or sums, and what goods, money, chattels or effects of defendant 
he has at the time of the answer in his hands, possession or control, or had at the 
time of the service upon him of the said writ, or at any time between such periods, 
and whether he knows of any other person indebted to said defendant, or who may 
have any of the effects of said defendant in his hands.” 

‘+ A certificate of deposit is an evidence of indebtedness the same as a pass book.” 
Morse Banks and Banking, § 297. 

A cashier’s check to the principal defendant or to his order is a promise by the 
bank to pay to the payee, and isa creation of a debt upon the part of the bank. 
Drinkall v. Movius, 88 N.W. 724. 

You must answer as to checks, if any exist, when answering writ of garnishment. 

There seems to be no doubt but that a box, either of silver or any other thing, 
left in the bank, in its care for preservation, is within the words of the statute ‘‘ hands, 
possession or control.” No citation of authority other than the statute itself is ne- 
cessary in such instance. The possession of the box must be set out in the answer. 

Property deposited in a rented safe in a safe deposit vault belonging to a safe de- 
posit comp ny is not liable to garnishment. This is stated to be the rule in 20 Cyc. 
1022 and 2 Bolles Banking, page 782. A contrary rule is stated in Rood on Garnish- 
ment at Sec. 54, but both the above references are later than the ones in Rood. 

It is not necessary to return anything about the safe deposit vault in your answers, 
we think, for we can see no reason for a different rule as to banks and safe deposit 
companies who do nothing else. 

As to where a bank has drawn its draft on another bank, for which it has been 
paid, it cannot be garnished by a creditor of the purchaser as having money of the 
purchaser. The drawer or seller is not indebted to the buyer, for between them the 
transaction is closed. 134 N. Y. 527, 2 Bolles, page 780-1. 

In such a case as this it is not necessary to make answer of the transaction when 
you have been garnished. 

The answer must include (1) Certificates of Deposit; (2) Cashier's Checks; (3) 
Boxes of goods in the possession, hands or control of the bank. 

The answer need not include (1) Safes in rented vaults; (2) Drafts on other 
banks bought by the customer and paid for by the purchaser. 


Answer.—The above is in accord with our understanding of the law. 





VERMONT BANKERS’ CONVENTION. 


VERMONT BANKERS’ ASSOCIATION. 


‘THE third annual meeting of the Vermont Bankers’ Association—known as the 
summer reunion—was held at Barton, Vt., on August 16. A slight innovation 
was made, in that the pleasure portion of the convention was held in the daytime, 

and the business part deferred until evening. It is an open question whether or not 

the plan is worthy of adoption by other bankers’ gatherings. 

In the afternoon the bankers witnessed a baseball game and afterwards enjoyed 
a sail around Crystal Lake. 

The convention was called to order at 5 o'clock p. m. by the president. The 
address of welcome, by Frederick W. Baldwin, vice-president of the Barton Savings 

3ank & Trust Company, was historical and an interesting resume of the origin of 

banking in Vermont. It seems, according to Mr. Baldwin, that in 1786 the Vermont 

Legislature passed a resolution to submit the question whether the people of the state 

wanted banks, which in June 1787 was voted down by a large majority. In 1803 a 

bill was passed hy the legislature to incorporate a bank at Burlington and one at Wind- 

sor. It was vetoed by the governor and council, giving eight reasons for their action. 

In 1806 a state bank was established with two branches. It was closed in 1814. 

The first bank which really had an existence was incorporated in Burlington in 1818 

with $150,000 capital. There are now in the state 101 banks with resources of nearly 

$100,000,000. 

The principal address was by State Bank Commissioner, Frank C. Williams, on 
‘* The Banking Laws of Vermont,” saying in part: 

‘*In 1908 the governor appointed a commission to revise the banking laws of the 
state. The commission made a thorough investigation of the banking laws of the 
various states, collecting a mass of information from a great many different sources, 
covering the whole field and presented their recommendations to the State Banking 
Association at its annual summer meeting in 1910. The banking association took 
up the recommendations of the commission, section by section, discussing them thor- 
oughly, and as a result of the discussion a few changes were made in detail, but the 
broad plan and scope of the proposed bill was preserved and unanimously adopted 
by the association. Two bills were drawn by the Commission embodying their re- 
commendations with the changes suggested by the bankers’ association and presen- 
ted to the Legislature. One bill had to do with the appointment, duties, salary, and 
clerk hire of the commissioner, and the other contained a complete revision of the 


banking laws. The former bill was rejected in the house. The bill revising the 


banking laws was enacted after being changed by about twenty-five amendments pro- 
posed by the house committee on banks. While the larger part of the recommenda- 
tions of the commission are preserved in the present law, yet some changes were made 
by the Legislature which in my judgment did not improve the proposed law. 

‘* The law regulating investments by banks was very carefully drawn by the Com- 
mission, and if faithfully followed by the investing board of the banks, I believe there 
can be very slight chances of loss under any ordinary conditions. I regard the mak- 
ing of investments as the most important function which devolves upon the officers 
of banks, and the law is drawn with the idea of limiting that function to such an ex- 
tent that the possibility of loss upon investments will be reduced to the minimum. * * 

‘* The fifty-one State banks have in round numbers at the present time forty-nine 
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millions of real estate mortgages—sixteen millions in Vermont, and thirty-three 


millions outside of Vermont. This would seem to be a large proportion of invest- 
ments outside the State, but the banks take all the Vermont mortgages they can get 
under the provisions of the law, and the history of real estate mortgages outside the 
State in the past few years would indicate that they are as safe as any other line of 
investments allowed under our law. However great care should be exercised in plac- 
ing investments outside the State.” 

Referring to present conditions of banking in Vermont he said : 

‘* The banks of Vermont occupy a very strong place in the financial world, and 
I refer to both State and National banks. During my term of office I have received 
a number of inquiries from financial institutions and papers asking me for a statement 
of the number of bank failnres in Vermont in the past ten years, the amount of loss 
to depositors, the condition of reorganized banks, etc., and it has been a source of 
great gratification to me to be able to say to those gentlemen that it has been so many 
years since a bank failed in Vermont, that men in middle life had almost forgotten 
it, and that for the past ten years and more not a depositor had lost one cent, and 
that our banking institutions were strong, sound and conservatively managed. The 
banking laws of the State since the first act was enacted to the present time have had 
great influence in bringing about this result, and in fact, but for the very conservative 
laws of investment which the State has always had we would very likely have seen 
different results, but the real force which has kept, and is keeping our banks among 
the safest and soundest in the country is the conservative, intelligent, and honest 
management which we have had in the past, and have at the present time. In 1850) 
we had six savings institutions only, and they reported deposits in round numbers of 
one hundred and ninety-nine thousand dollars. In 1861 the number had increased to 
twelve with deposits of one million in round numbers. In 1871 the number had been 
reduced to eleven, with deposits of two millions. In 1880 the number had increased 
to twenty-one, including trust companies, with deposits of nine millions; in 1900 to 
forty-one, with deposits of thirty-eight millions; in 1911 to fifty-one and deposits of 
seventy-three millions. This isa remarkable history for a little State like Vermont, 
and indicates that the people of the State have great confidence in our State banks, 
and that the instinct for thrift and savings among our people is progressive. ” 

The officers of the Association are: President, Frederick H. Farrington; vice- 
president, Arthur G. Eaton; secretary, Frederick R. Dickerman; treasurer, David L. 
Wells. 

—_—_—_. 


THE NEW INHERITANCE TAX LAW OF NEW YORK STATE. 


The Guaranty Trust Company of New York, has just published a booklet giving 
the full text of the recent amendment to the Inheritance Tax Law of the State of New 
York. This amendment was passed at the last session of the New York Legislature 
and went into effect on July 21st. The amendment, as pointed out in this booklet, 
makes three important changes as follows: 

1. It retains the principle of graded rates based on each bequest, but reduces the 
rates materially below those of 1910. 

2. It exempts Intangible Property of non-resident decedents and thus e/¢mznates 
double taxation, which formerly prevailed. This establishes interstate comity, and 
conforms to the ‘* model law ” approved by the conferences of the International Tax 
Association. 

3. Bequests to religious, educational and charitable purposes outside the state, 
formerly taxable at collateral rate, are given the same exemption as bequests to such 
purposes within the state. 

The text of the law is conveniently arranged in the booklet, and with the appended 
notes which accompany the text, the law may be readily interpreted by the layman. 
A copy of the booklet will be cheerfully furnished upon application to the Guaranty 
Trust Company. 





THE INVESTMENT MARKET. 


THE INVESTMENT MARKET. 


HE general complaint in the bond market 
is that there is an insufficient supply of 
funds to take up the great quantity of se- 

curities issued; not even the class of securities 
which includes bonds and those of a character 
equal to bonds, has found a satisfactory market. 
Yet there is an enormous increment of capital 
annually through the savings of the people. 
This is to be distinguished as between the sav- 
ings of the great mass, and the surplus income 
of the people of considerable means. 

The former finds its way into savings banks; 
the latter, when not invested, chiefly goes into 
trust companies, a less part only remaining in 
banks of the commercial class, since the latter 
do not attract large amounts because they pay 
less by way of interest on such balances. 

The question naturally arises, Have these in- 
stitutions drawn to themselves a great bulk of 
the savings and surplus, so as to deprive the se- 
curity market of the use thereof ? 

Conclusive evidence is not obtainable; but 
the following facts are suggested as indicative 
of the course which these funds take. 

In the year 1909-10, the reported deposits of 
savings banks throughout the United States 
showed an increase of $357,000,000; the depos- 
its of trust companies increased $238,000,000; 
which totals a little under $600,000,000. 

Savings banks usually invest in mortgages 
and specially approved bonds, acting as trustees 
for their depositors; trust companies have a 
wider field for the application of funds held by 
them, using considerable portions in the pur- 
chase of commercial paper and in miscellaneous 
loans. But for some reason the savings banks 
placed less than $100,000,000 in bonds in that 
year; and trust in the 
same lines increased only about $10,000,000. 


company investments 

If these depositors were sufficiently informed, 
they would be likely to make their own invest- 
ments, in bonds that would yield them more 
than the 3 to 4 per cent. paid by savings banks 
and trust companies; for, today, excellently se- 
cured bonds yield a considerably higher rate. 
It is reasonable to assume that they are not well 


enough informed to have confidence in the se- 
curities offered from time to time. 

The business of placing new bond issues 
without filling up the market with ‘‘undigested 
securities * involves consideration of the method 
of reaching the public which has money saved. 
Even the well-to-do people who keep money on 
deposit in trust companies, getting 3 per cent., 
would be glad to change about and get 44 to 
5 per cent. on a good bond, if the publicity 
were adequate to let them know of these. 

With all the efforts which bond-handlers put 
forth, it is evident that these funds are not 
reached. They should devise some new lines 
to reach them. 

One difficulty is that usually these bonds are 
not available for savings bank depositors, be- 
cause they are seldom issued in denominations 
under $1,000; were there available, of high 
class issues, bonds of $100 denominations, with 
proper publicity as to their security and value, 
there would be a considerable flow of funds into 
bonds; a difference of only 4 per cent. in the 
income, would cause a substantial diversion, as 
is shown by the change of deposits from the 
savings banks paying 34 per vent. to those pay- 
ing 4 per cent. 
law 


The Government Postal Savings Bank 


provides for this quite successfully. It adver- 
tises the fact that when a depositor accumulates 
$50 in savings, he or she may convert them into 
a $50 bond bearing a slightly higher rate of in- 
terest than that allowed by the bank. 

It is after all not much trouble to issue small 
the 


$100 denominations, as a matter of course, for 


bonds; Government has issued $50 and 
more than half a century, and in 1898, in the 
case of the Spanish war loan, issued $20 bonds. 
Corporations should do likewise. 

INFLUENCE OF SMALL BONDS. 

If the corporations were thus to enlist the in- 
terests of small investors in their bonds, the 
very fact would have a beneficial influence upon 
the attitude of a large number of individuals 
toward the corporations. Nothing leads to a 


better understanding of an enterprise than a per- 
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sonal pecuniary interest init. When the policy 
of the corporation is criticized, those who have 
money invested in it will not let mere prejudice 
affect their judgment; the unwarranted attacks 
upon the big companies would then not find so 
much responsive sentiment among the public at 
large. This would in nowise operate to prevent 
justifiable criticism; for where there are good 
grounds therefor, those pecuniarily interested 
are usually affected by wrung-doing; the differ- 
ence would be that the questions would be treat- 
ed more intelligently, because so many more 
people would knowsomething about the subject ; 
at least much more than they know now. 

The cost of providing bonds of the denomina- 
tions of $50 and $100 should not be allowed to 
influence corporation managers in adopting this 
policy; for the cost would be much more than 
offset bythe good will thus engendered, and the 
probabilities are that eventually they would bene- 
fit in clear dollars and cents by getting a better 
price for their securities than they now do. 
Their market would be broadened so materially 
as to make for better rates. 

The City of New York makes provision for the 
issue of small denominations of its corporate 
stock, the charter having been amended a few 
years ago to permit this. While the experiment 
has not been very successful thus far, the reasons 
therefor are not such as operate against the policy 
as a whole. 

A NEW FIELD FOR BOND DEALERS. 

Here we have, then, a new field to be worked; 
a development in the bond market of a retail 
branch that will enlist special talent and capac- 
ity. 

Plans must be carefully laid out and no point 
omitted that can be foreseen as an element ne- 
cessary to its success. 

The first issues of securities to be offered must 
be such as require the least demonstration of 
absolute soundness and better income value than 
savings deposits. It will not do to exploit a 
class of bonds which require in the slightest de- 
gree any apologetic explanation. 

In other words, only high-class bonds should 
be selected. As a guide tothis selection, the 
laws of New York, Massachusetts and Connecti- 
cut, governing the investments of savings banks, 
furnish an excellent basis upon which to build 
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a thorough-going plan. What is good for sav- 
ings banks is equally good for the depositors of 
those banks, individually. 

Thus, the underlying proposition should be 
that a corporation, of whatever class, whether 
municipal, railroad, public service or industrial, 
should have provided due safeguards for its 
credit, in the various ways in which such safe- 
guards are furnished. 

In the case of municipal bonds the limitation 
placed upon the issuing power, by the constitu- 


tions of the several states, is usually regarded 


one safeguard. Thus, municipalities may not 
issue in excess of 10 per cent. of the assessed 
valuation of the property subject to taxes from 
which provision is made for interest and sinking 
fund. Indeed in many cases the ratio of debt 
is as low as 7 per cent., and in some as low as 


5 per cent., of the valuation. 


SAN DIEGO, CALIFORNIA. 


The Commercial, Industrial and Financial 
expansion of San Diego, California, is now, in 
all probability, attracting greater attention of 
eastern as well as western capitalists and in- 
vestors than any other city on the Pacific coast. 
The With the 
completion of the Panama Canal, San Diego is 


the strategic base on the Pacific coast for 


reasons for this are obvious. 


our 
National Government. Its location being 600 
miles south of San Francisco, and having one 
of the finest harbors in the world, it will be- 
come naturally the great center of supply, not 
alone for the Pacitic coast, but for the Orient 
with its hundreds of millions of people. 

With the completion of the Canal, the ob- 
stacle, ‘‘high rail freight rates,” that have so 
long handicapped the Pacific, will have been 
overcome. All of this will work more advan- 
tageously to San Diego than to any other city, 
for reasons stated above, ‘* its location, etc.” 

Hence, the investment now of capital in San 
Diego property or business enterprises will 
‘ield greater profit within the next four to five 
years than an investment in any other part of the 
world. An inquiry addressed to the California 
Land and Investment Co., McNeece Building, 
San Diego, Cal., will bring some particulars that 


cannot fail to prove of much interest to any one. 





RESERVE AGENTS APPROVED IN AUGUST. 


RESERVE AGENTS APPROVED IN AUGUST. 


The following banks were approved as Reserve Agents in August: 

Chase National Bank, New York, for First Nat. Bank, Elko, Nev. ; Montgomery 
Nat. Bank, Montgomery, W. Va.; First Nat. Bank, Merrill, Oreg.; Citizens Nat. 
Bank, Gettysburg, Ohio. 

Mechanics & Metals National Bank, New York, for First Nat. Bank, Toccoa, 
Ga.; Farmers Nat. Bank, Winchester, Tenn. ; First Nat. Bank, Pryor, Okla.; Fourth 
Nat. Bank, Cincinnati, Ohio; Commercial Nat. Bank, Checotah, Okla. 

American Exchange National Bank, New York, for American Nat. Bank, Wilm- 
ington, N. C_; Bank of California Nat. Association, San Francisco, Cal. 

Chatham & Phenix National Bank, New York, for Anglo & London Paris Nat. 
Bank, San Francisco, Cal.; Southern Nat. Bank, Louisville, Ky.; Farmers & Manu- 
facturers Nat. Bank, Poughkeepsie, N. Y.; First Nat. Bank, Menominee, Mich. ; Third 
Nat. Bank, Scranton, Pa.; First Nat. Bank, Wilkes-Barre, Pa.; First Nat. Bank, 
Waynesboro, Va.; Colorado Nat. Bank, Denver, Col. 

Irving National Exchange Bank, New York, for Citizens Nat. Bank, Fulton, N. 
Y.; First Nat. Bank, Ozone Park, N. Y.; First Nat. Bank, Cuba, N. Y.; Charleston 
Nat. Bank, Charleston, W. Va. 

Seaboard National Bank, New York, for First Nat. Bank, Durant, Okla.; South 
Texas Nat. Bank, Houston, Tex.; First Nat. Bank, Alva, Okla.; Okemah Nat. Bank, 
Okemah, Okla.; First Nat. Bank, Woodward, Okla. 

Fourth National Bank, New York, for Fourth Nat. Bank, Jacksonville, Fla. ; 
Des Moines Nat. Bank, Des Moines, Iowa; German Nat. Bank, Little Rock, Ark. 

Hanover National Bank, New York, for First Nat. Bank, Camden, Tenn.; First 
Nat. Bank, Childersburg, Ala. 

National Park Bank, New York, for First Nat. Bank, De Land, Fla.; First Nat. 
Bank, Luray, Kans.; First Nat. Bank, Sanger, Tex. 

Coal & Iron National Bank, New York, for First Nat. Bank, Ashley, Pa. 

Mercantile National Bank, New York, for Federal Nat. Bank, Denver, Colo. 

National City Bank, Chicago, for Farmers & Merchants Nat. Bank, Fullerton, 
Cal.; National Citizens Bank, Mankato, Minn. 


Continental & Commercial National Bank, Chicago, for Farmers Nat. Bank, 
Warsaw, Ill.; First wat. Bank, Clinton, Ind.; Union Stock Yards Nat. Bank, Union 
stock Yards, Kans.; First Nat. Bank, Shakopee, Minn.; Fairfield Nat. Bank, Lan- 
caster, Ohio; Clinton Nat. Bank, Clinton, Mo. 


Fort Dearborn National Bank, Chicago, for Farmers Nat. Bank, Warsaw, II1. ; 
Cordele Nat. Bank, Cordele, Ga.; National Bank of Svracuse, N. Y.; Citizens Nat. 
Bink, Green Bay, Wis.; Federal Nat. Bank, Denver, Colo. ; Commercial Nat. Bank, 
Charlotte, N. C.; German-American Nat. Bank, Lincoln, Il. 


Corn Exchange National Bank, Chicago, for American Nat. Bank, Wilmington, 
N. C.; First Nat. Bank, Tipton, Ind.; First Nat. Bank, Wyoming, Iowa. 


National Bank of the Republic, Chicago, for City Nat. Bank, Galveston, Tex. 

Fourth Street National Bank, Philadelphia, for County Nat. Bank, Canandaigua, 
ae 

Franklin National Bank, Philadelphia, for Citizens Nat. Bank, Ashland, Pa. 

Girard National Bank, Philadelphia, for First Nat. Bank, Dunn, N. C. 

Third National Bank, St. Louis, for Farmers Nat. Bank, Warsaw, III. 

Mellon National Bank, Pittsburgh, for First Nat. Bank, Bridgeville, Pa.; First 
Nat. Bank, East Palestine, Ohio; Peoples National Bank, Hagerstown, Md. 

Second National Bank, Pittsburgh, for Montgomery Nat. Bank, Montgomery, W. 
Va.; National Bank of Commerce, Williamson, W. Va. 





HERBERT LEBAU GRIGGS, 


President Bank of New York, National Banking Association 
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THE BANK OF NEW YORK, NATIONAL BANKING 
ASSOCIATION. 
Founded in 1784. 


“THE unique position of the Bank of New York among its 25,000 colleagues in the 
banking field in the United States is not generally known because, in conformity 
with the traditions inherited from its founders, it has not had the habit of adver- 

tising itself. 

It will be interesting to those not familiar with the facts to learn that it is the 
first bank organized in New York State, and the third in the history of the United 
States; since only one of the two others continues in existence at this date, it is the 
second in point of age in the country. 

The genius of Alexander Hamilton was called into play at its birth, he having 
devised the first articles of association, or *‘ constitution,” as it was called, in 1784; 
this document is a model of conciseness. It is upon the lines laid down therein that 
its charter was drawn later (1791) and granted by the legislature of New York. 

As this preceded by many years the regulation of banks by law, it is interesting 
to note that some of the general principles now underlying such regulation were em- 
bodied in these documents. 

There are the provisos: that no one could be a director unless he was a stock- 
holder; that each director make oath to administer the affairs of the bank properly; 
that neglect of duty or breach of trust on the part of directors were to be punishable, 
and that pecuniary liability for wrong-doing be also imposed. 

One feature, which his disappeared in practice, but in which Hamilton had great 
faith, was the limitation of the power of voting on shares, so as to prevent monopoli- 
zation or one-man control. Thus holders of shares up to four had a vote for each share; 
the holder of six shares had five votes, the holder of ten only seven; the holder of 
twenty shares had nine votes, the holder of one hundred only fifty-two, etc. 

The limit of note issues and other liabilities, excepting deposits, was placed at 
thrice the capital paid in. Directors were personally liable for infraction of this clause 
unless they were absent, or had dissented, and established evidence thereof by notice 
to the city officials and the stockholders. 

Holding of or loaning on real estate was prohibited; so also dealing in commo- 
dities and stocks, even including Government bonds; exception being made, as in the 
laws today, as to real estate or securities taken in good faith to protect existing debts 
to the bank; and the bank could, of course, own its banking-house. 

As it was for a number of years the only bank in the city, checks drawn upon it 
bore the caption ‘* To the cashier of ‘Ae Bank ;" not until 1799 was this altered to 
include its full name. 

The bank was created by merchants; and it is note-worthy that its directorate 
has continued to date to be made up of men engaged in mercantile pursuits. This 
implies a conservatism which is further illustrated by the circumstance that in 128 
years only 130 persons have acted as directors, in a board which never exceeded 15 in 
number. There were 30 directors who served 20 years each or more, a number of 
these serving more than 30 years, and one 59 years. The terms of three of the directors 


cover the continuous span of the bank’s existence. 
There have been only 15 presidents in the 128 years; one of these served the 
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bank for 21 years. There were only 8 cashiers in the whole period, four of whom be- 
came president. The location of the bank at the corner of Wall and William streets 
has been held ever since 1796. 

There was much opposition to the chartering of the bank in 1791, one argument 
used being that it destroyed private credit by requiring borrowers to pay their notes 
at maturity. It was regarded a positively dangerous proposition to charter banks; 
they might be established in every state and possibly in every county. 

In 1789 the bank became the depository of the then newly-established government 
of the United States. It took the first domestic loan required by the United States and 
has participated actively in nearly every loan placed by the Federal Government since. 

When in 1791 the Bank of the United States was created, and opened a branch 
in New York, the two institutions found a basis of mutual co-operation, despite Ham- 
ilton’s fear that their interests would clash; and when the central bank’s charter was 
about to expire the Bank of New York joined in the petitions to Congress to have 
the charter renewed. 

One of the first public functions of the bank was to determine and fix a standard 
of exchange for the dozen or more kinds of coins in circulation until the Government 
itself did so by law and introduced its own coinage. 

The bank’s charter, originally for 20 years, was extended twice to end in 1832; 
then reorganized under the safety fund law, again for 20 years; in 1852 it reorganized 
under the free banking law, and in 1865 became a national bank, reserving its ancient 
name, without which privilege it would have declined to accept a federal charter. 

It suspended specie payments only when the action was general, in 1814, 1837, 
1857 and 1861. 

It never passed a dividend except in 1837 when, during the suspension of specie 
payments, the state law forbade all dividends; this was, however, made up next year. 
In the first 100 years the dividends averaged over 9 per cent. per annum. 

When in 1853 the clearing house was organized the bank was properly given 
number 1 in that body. Of the 70 banks which had been associated with it in that 
body in the 100 years to 1884, only 31 remain as distinct institutions. 

The bank was the pioneer in the safe-deposit business, having entered that useful 
field as early as 1865. 

Its deposits in 1814 were $983,986, its total assets $3,077,699; near the end of 
its century of existence, in 1883, the deposits amounted to $13,370,930, the assets to 
$16,873,957; in 1911 deposits reached $30,327,128 and assets $37,478,218. The 
recent growth has manifestly kept pace with that of the country at large. 

The shares of the bank are held by over 500 individuals, etc., of which fully 40 
per cent. are women, who hold nearly one-third of the stock; a substantial part is still 
held by descendants of the original subscribers. 

Among the original shareholders there were two Roosevelts and a Vanderbilt; 


one of the former, long a director and for a time president of the bank; both Aaron 


Burr and Alexander Hamilton, despite political antagonism, were on the share list, 
the former having 3, the latter only 14 shares (the par value was then $500). The 
list also includes an Oliver Cromwell. 

Among the quaint items in its original rules was the fixing of office hours from 
10 a. m. to 1 p. m. and from 3 to 5 p. m,, thus providing a siesta of two hours. Dis- 
counts were made on Thursdays only, and no bill for longer than 30 days was accepta- 
ble; nor was a bill or note to pay a maturing one allowed to be discounted. 

Altogether the bank has a notable record for stability and sound methods, which 
is of more than local interest. 





NORMAN WETMORE HALSEY. 


NORMAN WETMORE HALSEY. 


A MONG the many men who came from the West to round out a useful career in 
New York, the late Norman Wetmore Halsey was eminent; born in Forreston, 
Illinois, on Christmas Day of 1856, he had not reached the age of 55 when he 


died recently. For twenty of these years he was identified with the bond business of 


New York City, first as a member of the Chicago firm of N. W. Harris and Co., then as 
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the head of the house of N. W. Halsey and Company, which he established in 1901. 

Prior to his connection with Harris and Company in Chicago, Mr. Halsey had 
prepared himself for the profession of law at Union College, Chicago, after having 
graduated from Beloit College (Wis.), that nursery of numerous hard-thinking men of 
our day. He practiced only a few years, but the legal knowledge manifestly stood 
him in good stead in the business of his later years, in which the validity of bonds 
and their character depends at times so largely upon the legal forms, etc. 

His knowledge of Western conditions and men was also an important element in 
his success as a bond dealer; but above all there was the determination to seek the 
funds of investors only for securities which he himself would not object to taking ; he 
made it his business to évow all that there was to be known about them. 

Hence he did not hesitate to introduce the then novel method of seeking out 
investors by personal visits by well-trained and scrupulous agents, who gave those 
who had funds to place ‘‘ straight goods” every time. There is yet to be heard the 
first man or woman to complain that Halseys failed to give a ‘+ square deal.” 

Municipal bonds and securities of public utility enterprises appealed to him as 
specially attractive if sound. 

Having found where funds were to be obtained, Mr. Halsey eventually went to 
look for good properties in which to place the funds. It was thus that he took part 
in the amalgamation, and the handling of the securities of the public utility corpora- 
tions of Davenport, Iowa, Rock Island and Moline, Lils. 

Having made a careful study of conditions in California, he set to work to bring 
the light and power producing corporations of several counties under one managc- 
ment resulting in large economics; in the end the business of the companies in 
twenty-five of the Golden State’s counties was thus concentrated, to the advantage 
of both the producers and the consumers, and furnishing high-class securities for in- 
vestors in the East. 

In order to conduct the growing business of the firm of Halsey and Company 
with greater facility, branches were opencd in Chicago, Philadelphia and San Fran- 
cisco; a staff of experts, particularly in matters concerning electric traction, light 
and power, was continually retained; and no sccurities were taken for marketing 
until the properties upon which they were based had been subjected to critical cx- 
amination on the spot. 

While thus concerned for the investors’ safety, Mr. Halsey also appreciated the 
need of fairness to those who owned or projected the properties; mindful of the fact 
that overloading an enterprise with heavy charges for bonuses, for large promoters’ 
profits, ete., was not ¢ ninently conducive to the welfare of the enterprises nor to the 
stablity of value of the securities. Water in securities did not commend itself to 
him asa proper clement for investors. 

Mr. Halsey took active part in the manag ment or direction of most of the cor- 


porations whose securities his firm handkd, a duty, which he felt he owed to the 


investurs. But his undertakings evidently involved too much of a tax upon his strength; 


the assumption of too many cares cut short a life which was contributing so much to 
wholesome finance. 

Through his death the world lost one of the most sincere, conscientious men the 
banking fraternity has ever known; a man of a type it can ill afford to lose. 

It may, however, be said without hesitation that the principles upon which the 
business of his firm was based, will continue to dominate its activities. 





AN OLD LANDMARK. 


ANOTHER NEW YORK CITY LANDMARK GOING. 


The big marble and granite structure known as the ‘‘ Old” Mutual Life Building, 
on the southeast corner of Broadway and Liberty Street, is being demolished to make 
way for the new home of the Guaranty Trust Company, of New York City. The old 
building was erected by the Mutual Life Insurance Company in 1864 and is one of the 
few remaining landmarks on lower Broadway. It is but a stone’s throw from historical 


Trinity Church, and at the time of its erection it was known as one of the handsomest 


The “Old” Mutual Life Insurance Building, New York 


and costliest buildings in New York City. The Mutual Life Insurance Company occu- 
pied it until the year 1884 when their present building on Nassau Street was erected. 

The property was purchased recently by the Guaranty Trust Company; the pur- 
chase price is said to have been nearly $2,000,000—about $175 a square foot. 

The new home of the Guaranty Trust Company will be four stories in height, 
rising from the sidewalk about 120 feet, and will be for the exclusive use of that 
institution. Its main banking room will, with one exception, be the largest in New 
York City. It isexpected that the building will be completed in the summer of 1912. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending August 27, 1y1o, and August 26, 1911, respectively, to- 
gether with a computation of the proportionate increase or decrease of deposits for the year: 








Loans and Loans and Legal Net 
Discounts, | Discounts Deposits, | Deposits, 
BANKS. Average, Average, * Average, Average, 
1910, Igtt, 1910. Ig! t. 
Bank of N. Y. N. L. A... $20,470.000] $ 20,568,c00|] $ 18,447,000] $ 18,446,000 
Bank of the Manhattan Co. 29,650,000 34,600,000 40,200,000 39,500,000 
Merchants’ National ..... 20,7 17,000 20,225,000 21,265,000 20,677,000 
Mechanics & Metals Nat.. 53-540,800 54,289,000 52,65 3.200 52,574,000 
Bank of America........ 24,638,900 27,045,000 24,628,000 27,457,000 
National City.......... 162,476,600] 185,727,000|| 175,093,300| 192,692,000 
Chemical National...... 28,195,700 31,027,000 25,846,000 28,895,000 
Merchants’ Exch. Nationa! 6.757,600 6,992,000 6,881,30c 7,160,000 
Gallatin National........ 8.687,200 8,663,000 6.949.500 6,862,000 
Nat. Butchers & Drovers 2,648,600 2,370,000 2,219,900 2,245,000 
Greenwich............. 7.418,700 8,039,000 8,230,200 9,076,000 
American Exchange Nat 34,484,600! 42,240,000 30,516,500} — 41,506,000 
Nat Bank of Commerce. 155-333.400) 139,174,000)} 136,015,000} 124,879,000 
Mercantile National... .. 14.761 ,00c 14,600,000 11,171,600 11,376,000 
ae ae 3-762, 500 4,088,000 3,362,300 3.562,000 
Chatham & Phenix Nat.. 14.45 1,000 16,186,000 13,881,700 16,211,000 
People’s. .+-......... 1,978,600 1,816,000 2,185,300 2,258,000 
Hanover Neticnel,. ; 71.218 700 68,034,000 82,025,300 75-97 5,0Cc0 
Citizen's Central National 21,037,800 22,151,000 20.7 38,800 21.421,000 
National Nassau........ 7,027,500 9,414,000 7.825,700 10,993,000 
Market & Fulton Nat.... 3.517.700 8,854,000 8,863.400 8,558,000 
Metropolitan Bank...... 11,985,800 11,477,000 12,346,200 11,701,000 
Corn Exchange......... 41,682,000] — 47,202,000)} 48,655,000! — 56,725,000 
Importers & Traders’ Nat 26,009,000} — 25.851,000}} 23,633,000} 23,303,000 
National Park...... 83,003,000] 85,044,000|| 87,859,000} — 83,566,000 
East River National. . ee 1.440.700 1,480,000 1,411,000 1,660,000 
Fourth National...... 27,560,000 35.439,000 26, 354,000 38 275,000 
Second National. . 12,.577.000 1 3,431,000 12,010,000 12,932,000 
First National ......... 98,336.80.) 116,415,000 98 677,000] 110,025,000 
Irving National Exchang: 21.589.000 24,436,000 24 576,400 26,516,000 
OPER oe 3,602,000 3,447,000 3,862,000 3,540,000 
N. Y. County National. 7.847.900 8,248,000 7.723,200 8,303,000 
German-American. ..... 4. 105,900 4,208,000 3.929.900 4,021,000 
Chase National...... = 76.950.900| — 85,065,000|| — 85.196,400] 107,024,000 
Fifth Avenue........ its 12,137,400} 12,777,000 1 3,675,600 14,460,000 
German Exchange....... 3,918,600 3-65 5.000 3,855,600 3,638,000 
ES eR 4.792.900 5.557,000) 5 488.000 6,524.c00 
Lincoln National........ 1 3,871,200 15,049,000) 14.621,000 16,116,000 
Garfield National........ 7.986, 500 8.444.000 8,150,300 8,668,000 
Fifth National..:...... 3,388,600 3-584,000) 3,727,700 3.926,000 
Bank of the Metropolis. . . 11,031,800 12,194,000 10,722,100 12,142,000 
West Side Bank......... 4.373.000 4,396,000; 4.812,0c0 5,004,000 
Seaboard National....... 18,267,000} 21,283,000] 21,287,000} — 26,302,000 
Liberty National......... 20,441,300 18,426,000) 22,526,400 19,195,000 
N. Y. Produce Exchange 8,041,300 8,398,000) 9,691,700 9.991 ,000 
Rc vindeccctaens 14,330,000] 15,768,000 17,655,000] = 19,941,000} 1 
Security Bankt..........| 0 ss-++++- 8,701,000 aso Nees 11,693,000) 
Coal & Iron Nat'l Bank.. 5.634,000 5,945,000 5,833,000 6,146,000 
Union Exchange Nat....]| —_---- «--- ses <ees« 9,322,000 
Nassau Nat., Brooklyn...| —- --- ---- 7-503,000}} = swe ww eee 7»344,000 























$1,248,254,000 $1,348,845,000 $1,283,503,200 
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* United States Deposits included, $1,671,300. 
+ Consolidation of Fourteenth Street, 12th Ward and 19th Ward Banks. 
The returns of the trust companies for August 26 will be found on page xviii. 





